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States. Mofa Than 90 per«nt of all rtudtm attend 
h*gh school! thrit trade, snd rmn otheri attend 
%pm\a\\z^ schoais (such as vocational or elira 
schools) whnre tho whole school is a single track. 
More high schnol stu^jnts ej^perlenci tracking 
than nearly nny other eduGationai charactcriitiG 
rmm than ^xmri^innQ physics lata or a ichoal nurse 
or a fully c*!rtifi^d tH/)chir>g ntaff. Mnre otudents 
3tter>d tracked high schook. than cnn read or write. 

Whai is ''rr€ir:kmg?'* A term seldom u^ed by 
educcitori, it rafers to the ''differenriatfjd coursr^ 
of study" offsred to high school =nudents. ThesK 
usually includp a coHege. a business, a vncationBL 
and a guntjrol track. Formally or inforfnaily, tracks 
are dividf^d fnto "hi^h" and "low/' ''honors" anrj 
*'non-hDnorg/' or occupstlan^specific (mechanics, 
hairdressiny, #?l^cTrinal) sub^tracks. (Vocfiiionnl 
tracki are ofrt?n located m separate schoolsj The 
system's «s?ntral feature is ret^uiring or forbidding 
ffirtain couns^ to itudgnt^ in each track. Eicntives 
and the number of nredits required for graduation 
usually diffor. Officially or uriuff icir)lly, cours^^ 
required in several tracks (iuch as English^ are 
offered in separare sections that draw students 
from single tracks. Academic gradas or class 
rankings are adjusted (often officiglly) on the basis 
of track assignment. Lowest track students earning 
straight A's may have the same class rank as D 
students from the highest track 

Lawyers can best undefstdnd trnckmg by 
talking to sfiJdcnts anti parentg and examining 
school documdnts such as curriculum guides, ruU^s 
for establishing rJass standing, rules and request 
forms for rrc^nsfers bt^weon tracks,- and lists of 
prerequisites for courses, thruQ characteristics 
of the system which emerge are (1) that track inq 
creates a hiera-chy of social and educational 
standing not basjd on rn^rit; (2) that the system 
ratifies socia! cmte standings and reinforces social 
«ereotype^.; and (3) that it reduOTs most students' 
eduQtional Qp^rtunitJes, but o^ns vlrtuaily no 
new job posjiibiiities. 

The practice of weighting grade point values 
differently for different tracks In computing class 
rank is virtually uncontrovertable proof that tracks 
are not "separate but equal'' tducations, or 
alternative paths to different kinds of quality 
education* General track students take fewer hours 
of class instruction than eoll^® track studtnte do 
Bnd hjwt fwer options ayaitabkp wh«fi they 
griKHists, Movement wittiin %hm fyftem li uaially 



tn om dirartion — ^wn. Aisignmiinff to lovy^r 
tTid^i often result from 4»cMdimlc failure; students 
mun often cho<5se to repeat # yi^ or oouri^ or 
transfer to a lower track without losing credit. 
"Long'' falls (from the* college track, $ay, to the 
general) ore common. Bur the few students who 
rise to a higher track never movu rnore than a 
single rung up ihe ladder (from thn qenfirfli track, 
say, to lower business.) 

The mosi: dangerous n^pect of this hiGrarchv h 
that It h not based on ability. Offirijj ^choni 
documents never set test score standards tor 
assignment to a course of itudy. IrKleed, thoy 
often state that the choice of a track is voluntary 
While higher track students have higher test scwren 
- on the average, therB is always censiderahie 
overlap botv/een one track's lovN/est ''sc«:jrers" and 
the highest ''Hcorers" in the track below. 

Le^pnrng One'n Place 
To assume that tracking reflpfjts IQ test scores 
or other measures of ability misunderstands it^ 
purpose. Social stabiiiiy rests not on persons being 
assigned their "rightfur' lociai positions, but on 
^dpl^ asming to accept as '"rrghtf ul'* the poiition 
assigned them, This e>cplams why tracking 
assignnr>€nts always appear to ba chiefly a matter 
of free choice. Meanwhile, every aspect of the 
system gives students a '^consistent" picture of 
themselves thit will lead them to certain 
^^choices/' Previous elective^ or hobbies "show** 
that certain students really do not want to go to 
^llgge, Ard because tracking ensures that 
students spend their time with "others like 
themselves/' students scon believe that leavir^ 
their plara means abandoning friends to join a 
group that never did like people like them. 

The subtle social molding behind the myth of 
voluntariness explains these facts: vDeational 
^ucation Is very popular with non-honors 
studerm, who view ooilege track courses as really 
borir^i Poor parents whoss children feven with 
high achievement scores) do not go to college 
Insist It is wrong to push studints into academics 
when they want to be mechanics. (These students 
will probably pump gas at bestJ Girls inf Ist thay 
want typlrig, so they can grt jobs. In short, tht 
system's pur^se is to convince studenB that 
diffefences exist, and that they are one '1<ind of 
person" rither than another, 

Atove all, tra^iki refiiet raciai, linguistic, 
^uii, and ficsnomic groupt. Studinti "find" 
their own "identfti^/' arri teirn to think of 
therretlvfi *frf othrrs in brcNri sociil crtsgories. 



Track mmpo^iticni reflect the social disparage^ 
ment of blacks, non^English speakers, wOniin and 
the poor, While tracks do not creata castes, they 
ratify society's fankingi and mstil! parts of social 
ftereofypes (smart and riumh^ woman's job and 
man'.?: job, rompeTent and incaDahle. college 
bound and nrhervvisej By learning apart, studentg 
learn tq f«i|} pno another apart. They learn the 
^torentypes that imr the narion opart. This system 
h thf^ cardinal fDcility within which high school 
nt I /dents are emeshed. 

Tickets to College 

Another long range effect of trackrng is that it 
determlni^H who fittends four-year degree-grantjng 
rollege^. College admlr:^iQni require that students 
have pursued an academic course of study, have 
taken conrsos normally available only to college- 
track students, submit grade averages or class ranks 
adjisted for track assignment, and take achieve' 
ment tests loaded with academic materials. 
Teachers' recommondations and guidanee counse- 
tefs' iuggestions also play a large part in applying 
to or baing accepted at college. So does a student's 
sense of himself as a college or non-collegs "type/' 
In ihort, tracking determines chances for a college 
d^;iree, today*s best ticket to statute, income and 
pr^wer. 

Trackir^, surprisingly, has ffttfe effect on which 
Jobs non-co liege students get after schooL With 
more than 40,000 jobs listed in the Dictionary of 
Oqqypational Titles, the most elaborate tracking 
system only provides a few dozen tracks. Few 
businessmen accept educators' character judg- 
ments as better than their own, ixeept for the 
facial, linguistic, sexual, and economic ftereotypes 
^ared by employers and schools, most non-college 
students receive a second chanre at life when they 
leave school, (although they do not know that at 
the time) , 

The extent to which student's post^school 
ocajpations or earnings parallel their track 
assignments results from employers using the same 
stereotypes the tracking system ratifies, not 
bacause tracking creates differences. Some stu- 
dents also choose tracks bicause of jobs they 
know are open to them. If their older brothers are 
plumbers and can get them into the union, they 
take plumbing In high school to avoid boring 
academic slogging. 



tha National idu^lnnal Praduet 
The rea»n why this discussion has focused on 
high school tracking, rather than earlier forms, is 
simple. Following young children through school, 
one confronts a confusing array of apparently 
splendid and humane classification practices. Each 
rtep in the reification of student differences h 
small and subtle, hard to find, and harder still to 
fault. The system ends in secondary school with a 
few brutal partitions in the destinies of children: 
mllege or none, management or labor, a "man's 
job'' or a "woman's job," The tracking system 
^'mp/fff'es humBn diffefonces into 3 f^ divisions 
among ^ildren that are necessary to renew the 
nation's class structure. It makes crude and 
inrorrect classif tcatory stereotypes (black and 
white, smart and dumb) setm part of a natu^^al 
order. Only by viewing the end of the tracking 
system, where the national educational product 
emerges, neatly packaged into different bundles of 
human destnifes, can one clearly see its purpose 
and power. 

The alsproportionately small numbers of poor 
and black children who go to college are directly 
attribu table to this syrtem. It also teaches 
non-college students to accept their "places in 
life" and to employ cultural stereotypes. If, being 
|»or or black or female, they end up right where 
they ^emed to be heading in high school, that 
seems only natural. People will find their places, if 
they really try = especially with schools there to 
help them every step of the way, 
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IFIGATION PRACTICES: 



A LAW^^ER*S GUIDE TO SCHOOLS 



by P^u! R, Dimcind 



All schools sort and label childfen. MosE 
aisign them^ usuaily on the basi^ of fige, to grades 
K'12: at ynar'i end, some are prnmoted while 
others are l^ib<^led ''slow" and held back. Even 
iJifcfore r'ntering ?;c;hnol. some chjidrffn are labeled 
unprfpdryd, or nor muntaily old »!nnugh. and 
prRv^?nted from beginning. Others, after entering 
sC^itX'.. fiT^ lamhd ''uneduc^ble and untrainable" 
nnd fjxcludrid from all public: sducarional anpor = 
tunivy. ?orn« childriin arR calif^G "disfupliya" nr 
"imumMinii^e" md banisried froiTi school for 
varying hvigths of Unv^. Others ore called "*'dis^ 
tiirbed" or 'retarded/' nnd n^^ignod to ipecial 
cIsSR^s, Somp are labgled /^ffist^lenrners'' and 
placed in ^academic'' ffai:;ks; "^low^' li^arners are 
placed m cUisses wh.uh offf^r a %v3tered down 
education or a glorifit^d babv^siTting service. Sort- 
Ing also takes place within each elassroom: teach- 
ers do give different nhildrnn diffprfint grad«s. And 
^lidron are counseled to rake a curnnulum or 
degree suited to their ''capacities" like vocational 
odu^tion, college prep, honors, or general, Dispro- 
portionately, gtrls are assigned to advanced art or 
homemaking, boys to advanced math or shop; rich 
oiildren to college prep, poor children to vocation^ 
al; black children to general, white childrin tg 
i honors. 

These school classification decisions are im- 
portant. Children who are never permifted to ent^r 
flementary snhool can hardly secure a high school 
diploma; students who are not permitted to take 
the minimum number and kind of courses required 
for college admission can hardly secure a college 
diploma; students labeled ^V^tarded'' are likely to 
be viewed as ^'dumb'^ ever after; children in the 
college prep and honors programs are usually 
viewed as supfrior; ehildren in other tracks, less 
than adequatu. As the preceding article explgined. 
tiie primary effects of moit cnmprehensive trick- 
ing schemes are clear: they maximize the stigma to 
children in "tottom" .tracks and mln|mi?e chiN 
dren's exposure to their own diversity and funda^ 
mental similarity. They also dictate who will not 
go to college and who will get the worst paying 
Jobs. Worse yet, the school classification system 
often operates to perpetuate and confirm racial, 
sex, and class distinctions and castes m our 
society. Until the system gf srhool classification is 
effectively challenged, the myth of the demo= 
cratic, public, ''common^' school will perpetuate 
the failure of our ichools. and society, to serve all 
children. 



EKLC 



TTie term "classif ic^nion" is usi^d to iuggest n 
lawyer's busic approach to nny gfouping decision, 
it IS subject to canstituTional .injiyi^is und^?r hoih 
the aquai protection jnd dun proct^ss cUiL-5,t:s to 
legitimacy, offect, jnd proci^ss. h dddition. huw 
ever, thoro may nhn <uw coimunumM nro 
visions. Mafutt^s. ^ind feguUnions wifh wnich 
schoolmen must comnly m ciUHSifving cfuhifun, 
Many states, for exdmpk?, r^niuire aii childrfMi 
be given an educdtiOfial onpufrunity ^^t puhiic 
expense. This does not 5ugyui;t th.il *ichno! iTKi^sifh 
cations ^re inherently repugnant nor gtMiMrfiily 
unlawful 'Hit It does moan that almost j/?k schotil 
classifhiai . fjncisjon can be un,ilY/^^d by tradh 
tional constitutional principles and the mterpreta' 
tlon of diverse state law. What follows is our 
ittempt to suggest how this analysis can be made 
end applied to challenge present systems of school 
classification. 

L The Legal Framework 
The general framework of legal analysis is 
relatively straightfqrward. For purposes of sub^ 
stantive rights, equal protection and state law 
suggest that certain Glassifieations are either con- 
stitutionally suspect or simply unlawful,' When^ 
ever education is viewid as a "fundamental inter^ 
est** like travel' or voting/ any school classifica^ 
tion arguably Is subject to closer judicial scrutiny 
than merely a ssarch for a rational relationship to 
a legitimate purpose,^ As a result, the burden 
shifts to school officials to Justify (prova) most of 
their practices as necessary to promote a compel = 
ling interest, Given the senselessness of many 
school ctassif ication practi^s =- or their adverse 
effect or the absence of any effect — most 
schoolmen cannot prove the worth of their classify 
ration!.^ And even if courts in an era of judieial 
restraint will not require schoolmen to justify 
every classification, they may require proof of the 
ne«ssity of a classificatjon that undeniably in- 
volvis total exclusion from all public education,^ 
In states where state law guarantees a free public 
education to every child (and many states do), 
exclusion from all schooi opportunity ii simply 
unlawful,^ 

Wherever classification has the effect of 
systematically and disproportionateiy singling out 
a minority group of a particular race or national 
origin for exeluiion, placiment in special educa= 
tion qJaises or the bottom tracks, it may be a 
"fUfj^ct clasiificatfon/'^ or a violation of Title VI 



(j\ Uvi 13b4 Civ^i R.yhr-i Atl' (and cnntrjCfs 
eniured into thMfuun'mr ny statf» nnd lof.al st^hool 
aulhfJMiju? !"^of to cl.sc-riminafi!).' Iri such 
circufriaunec^. ^rhno' juihuntiys oft^n wiil not be 
abui in bt^^jf tii^' bui of justifying thu cidv^rse 
rBCit^' ;?ni.-iCT Morf^'^v^r, ^ subnafUiBiiy raclaliy 
drpi'jporrinr)-?tr srhnpl n^^signiTmnts are prohibited 
by fit-i^^* ^-r^tjlutini* they cirB ifi somR Btatnsi/^ 
MV' fi^Htiltrf f u- In] i. irt^^ificimons ara ^impiy u n law- 
ful/ A,tn<- n^' ?h.- rrmiMiv in Uf^cli ca*ie duDPndsun 

5<>rnK cjasiificatinns can also be challen^d 
nut r.5T:Qffn!|y n!mted to a legitimate state 
purpri^c. CJnf? f^vannpl^ l!, .isslgning students to 
\?oc?tio^-;j! '^dhr^^tinn pronriim5 or gont^rnj tracks 
which trair Hiem tnr jobs which no longer gxin or 
wfiich du«^'ifyitM rf?5ining which required in any 
m/ent, ounh *'cdijr -^Hon" sirnply providos nfi com= 
ptjtrT.vfe^ dd^jniage nor skill to thost^ who undergo 
tt^i} school prugfi^ni compared to those who do 
not. Anoiher eKampie is exnlusion 'rom all educs- 
tinn^M upnornjinty. Bpcdine the only mmtsd state 
purpcK^e In schboling ib some iofm of education for 
the nhi!d, f:xc|Lidint| the child fionn school elimin- 
atej the kt^lp's {sgitirnaie interest, 

Fifially, rnriny -itare constitutians which re= 
quire ' common" schools suggtsst that the primary 
purposn of school is the. devniopment of ''good 
citizans."* ^ The premise of thn ''common^' school 
is m briny childrrn toytjther to share experiences 
and be sxpo^^od to, if not aceept, each other's 
diversity. The prannisfi of "Gifizenship building'' 
provisions In stare ^ongtUuTlons' ^ is similar; the 
chlldrfMT should learn about each other from each 
other, about their differences, complej^lty, variety, 
and similaiities m chiracter, belief, tnd skills. 
These goals may seem trite and naive in 1972, but 
they miiy remain the goals and purposes which 
some state lawe, require schools to carry out. Most 
comprehensive nocking schemes fundamentally 
subvert thosa "non-academic" goaL^. In theory, 
tracking repr^^pnts an ''academic" goal, an at- 
tampt to kmp children's learning from being 
hindered throunh association with others of differ- 
rm Hbitlties ^nd learning backgrounds; In practice, 
tracking maximizes stigma and minimizes in^school 
DDntact bitwnen Qhildren of diverge races, social 
dassis, sexes, .ibilitfes, and backgrounds, in sum, 
comprihGnsive triicking may be so in conflict with 
the e^cplicit authority and "non-acadimic'' pur^ 
poses undtn iyinn delegation of power to state and 
local boards as to be u^m \/ires. If so, schools lack 
-^'-r to track children bRtween classes^ ' 
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l^ti™tB pro^uft*. In mo%f classification 
dsGJiions, r^gardltfj of th^ merit and success of 
thi; fhsllenge to the clasiifiration it;]elt, thn pm- 
cea by which ciriisificailons are m.id^ may 
attacked. Fven if school administrators are iinvvilh 
ing to limit their prefogativi to make a given typt? 
of clarification (and <;ourt^ are unwilling to 
intervene), the Vight to fairness in the pronaf,s of 
making each Individual decision may he wicnepred 
by the schoolman (or required by the judge). The 
principle is that hf^fore sny child is sfigrnati^ed by 
public authonty/ ^ or denied any important piib- 
iic good,'' he is entitled to some mmimni fair 
^o«duri.* in the decision=making process= 

There is growing agfeement that a child mn a 
right to a prior hearing by ^i*>ooi ^luihoritie^s 
before he is eKcluded^-'^ from school for any 
mason.^ ^ The scope of the hearirig, however, is 
not entirely elesr; but depending on the e^;,i(;r 
circumatanras it may ihclude most of ihn guaran^ 
tees set forth in GalcJberg ¥, Kelly, 397 U.S 254 
{1970) (hRaring before termination of welfafe 
benefits}.^ ^ In two other rases, movement toward 
us^ of an independent hearing eximiner, in thp 
form of a court ^appainted master, was resiiied."^ 
A ''heafing/' in the context of many school 
classifications, should also include a full, and 
IndipandenL, eduf;ational and medical evaluation 
of the child.^^ 

A sscnnd issue is the type of school classifi- 
cation to which a right to a hearing should attach. 
Several cas^s have held that hearing rights apply 
before as^iflnnr^ent to any "special"' education 
program,^"' In P.A.R.C, v. Cowmomveslth of 
PennsyhMnm , 334 F. Supp. 1257 (E. D. Pa. 
1971), the Court held that notice and hearmg 
must be accorded any allegedly mentally retarc'ed 
child rfssmmended foran^ fundamentai change in 
educationii status. The constitutional theory of this 
case (if not the actual holding) is applicable to 
any significant change in educatienal status, to 
assignnrient to any class or program other than the 
regular collegg prepatory" - transition through 
elementary and secondary education: if a funda^ 
mental public good, like education, is to be 
provided by public school officials in different 
qusntities to different itudents, and especiaily 
whiri any stigma attaches to this classification, a 
full dose of process shquld^be due. Similarly, the 
test instruments used and school testers making a 
particular classifiGation, or use of test^ to assign . 
^ildren, are subject to attack as being fundamen^ 
tally unfair.^- Finolly, as the purpa^e of any 
classification is to benefit tht child, a fair pro^ 
mdur% requires that initia! issignmints be penodl' 



ealiy reviewed to dftermtne their eff ictivenesi; 
then can the chiid be reassigned to an ''appropri- 
ate" program to make the purpose of clasiification 
reai. Once again, however, the cases involving tota! 
iKdusion and tissignment to special education 
classes are the most winnable simply because they 
involve the clearest deprivation of "rugulir'^schooN 
ing and stigrnati/dtmn of the child m an education- 
al outcast- ' • But the theories developed in these 
cases c.in be used as a sprmqbnard to attach due 
process rights to the entire system of comprehen^ 
siye trark'ng so provalent in American schools. 

In school clgsiification decisions two other 
types of quasi^'procedurai^' guaranteis may also 
attach. The fim h '^prior notice^' in the sense of 
an understandabifi standard, a standard which 
neither %q overbroad thar it includes constitutiDn- 
ally protected freedoms nor so vaflue that It fails 
to inform the student what ipgcific conduct Is 
proscffbid,-^ A similar requirement is that "ascer- 
tainable standards'' exist for all ichool classiflca^ 
tion decisions. The dlstribulion of labels and 
diverse eduostion assignments cannot be allowed 
to rest on arbitrary administrativf fiat^° or a 
family's political influence. If waiting lists are 
pefmitted at all for entry in ipeciaj education 
programs,^- for e:<imple, there should be stan^ 
dards for admission that are asdertalnabfe and fair, 
o,g„ specific need, lottery, or length of wait.^^ 
This "ascertainable standards'' test might also 
ipply to effective exclusions from diverse special- 
ized programs which in many districts are in 
theory voluntary; school authnrities then would be 
privented from arbitrarily limiting the choices of 
students merely because a unique program was 
CTowded or located in a particular schooL^^ 

Gases and Materials Available in the 
''Claisificatien Peckit,"^^ 
The ease materials, which inelude com^ 
plaints, briefs, affidavits, unreported opinions, 
itipuiated agroements, and consent decrees, are 
arranged primarily by type of school classification. 
The legal theories and remedies, however, often 
overlap these rather arbitrary cate^rles. Briefs on 
exclusion of retarded children, for escample, may 
have considirable relevance to assignrnent to spe- 
cial education classes; and briefs on prior hearfngs 
for exclusion may relate to prior hearings for any 
educational assignments. 



Bxciusion, The first materials, ori exiusmn of 
cMldren from all publicly supported educatiofial 
opportunity, prfcfsent the clearest and must gntv 
oui wrong, and represeni the most likely winner in 
ODurt. Pennsyhsnia Asodation of Retarded Chil- 
dren V. Commonwoal^h of Pennsyfvmia, "i34 
F. Supp. 1257 (E.D. Pa 1971) involves a statewirie 
ttta^ on the exclusion of children frnrn all 
^hoollng because of their asserted retardation. 
The suit seeks the prevision of $onm publinlv 
iupported eduMtional opportunity Uir uvery child, 
reprdlesi of severity of retardation, under the 
aqu,^l protection clause. It also asks, under tho du^ 
procass clause, for an appropnats educuional 
op^rtunity for every child through a prior hear- 
ing proredure. The hearing proceriuren irvjoive 
notrra, independent evaluation, hearing befnrp a 
designee of the Secretary of iducatinn, right to 
counsel, and appeal to a court-appointed master, 
There is a presumption that reguiar classroom 
rttendanc jg appropriate, and school authorities 
must prove that any other educational status is 
appropriate. The full range of schooL commufiiTy, 
regional, statewide, and private services may be 
ransidered in determining what program is appro- 
priate for placement at public eKpense; and period- 
ic review of educattonal placement is required. The 
question of whether the hearing procedures (and 
substantive rights) apply to the multiply bandi- 
<^pped, the physically handicapped, or any child 
removed from a regular class for any reason 
remains unsettled. (The coverage of the hearing 
procedure will be tested to determine its scope in 
this reprd.) In any event, because many of the 
labels applied to children to justify actions are 
either arbitrary or interchangeable, the intent of 
the court's order will be frustrated unless the 
CQvirage of the hearing procedure is very broad. 
Children are excluded or placed In "lower" tracks 
for all variety of reasons and labels. Changing the 
name of the game should not alter the basic 
ground rules. (In Assocfation for Msntafty III 
Children v. Grmnblatt, OA. No. 71^3074=J (D. 
MiiiJ a iimilar suit has recently been filed on 
Nhalf of the excluded children who have been 
classified as emotionally disturbed in Massachu- 
setts.) 
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M^ifs ^\ fid of Ed. uf D.a, C.A, No. 193971 
(D = D.C,) aTtacko thft prnrtiCf^ of Rxniusion dirently 
by yriing simitar constiiutional theory on botiair of 
the ctrif^s Qf sifl chilrirfin exnluded from school for 
any reason.. Ihe name plamtiffs incUjde a firige of 
handicaps and ui^ierttd disciplinary prabJems. The 
suit avoids l^bm, hnwtiver, and treats the c\b%% of 
fjj^cludoci chiidroii a unit. Local law dd\n% for 
t30th tht=; Mjh;,l.irUfye fiqiU [tj ^c^uoiUot) 'd\yd pro- 
f^dufal guns finf^itj^ an mcliidud, ,is drtf additional 
aonstitu liorinl ''void for vagijanyss" argtjrnfjnts 
'iThR refTitfdy souqhi \}, Mm\\iu to the suit 
The co^Ci 's prijse'ndy in trijil: gr^\\mnn\y rtilief has 
be^n cjrcjnind tu ridirw plaintjffH nnd a final 
rJf^ci^iOM Of ii}tt}t*fn!:n' is Pr%\ji^c\iid with ryh^f to be 
effective* fof the 1972 /3 :i!;huai year. 

in Waff y. Leg^Lrure of the State of Umh, 
Civ. No. 182640 'Thirn Omtm CouW, Salt Lake 
County. U\d\\] iJdf^, 1D69), d stiitt' rnal court 
interprifted due Ut^ih Constitution and laws ai 
gudrfinitifhng eiVHry chtid rifl i^dLjUdtion.ji opportune 
ity within the public school systeiri. In Jo/?n Dotf 
i^, Bodrd of School Dironton, Milwaukee, Wiscon- 
sin (Milwjukue County Circuit Court) (April 13. 

1970) , .a vVii^cunsin stato trial court iudge cictod on 
iimiidr grounds Eg require the imrnediate place^ 
^rmnt of children on waiting lists for sp€cial classes. 

In MBriega v. 8d. of School D/recrars of 
Mif^ukm, OA. No. 70C^B {E.D. Wis.), a federar 
eourt, by consent agreement, requjrt^d schooS 
authoritiei TO provide a prioi; hearing before 
fKciusion of any childrifn for alleged '"medical 
roisons.'' In pi^rry i/.. Gren^dri Municipal School 
DisTrict, 300 F. Supp. 748 (M.D, Miss, 1959), arid 
0fdw8y \/. Hsrgrayes, 323 f . Supp. 1155 (D, Masi 

1971 ) , federal judges ordered school authorities to 
rainstate pregnant students in regular school pro- 
grsms; in effect, both courts huld that the woman's 
interest in education was more importcint than the 
school auttiorities' reJ^n'J for exciusion, In Hos/bt 
k Ei'^ns, 314 F. Supp. 31C (D, St. Croix 1970), 
a f^firal judge made a similar ruling on behalf of 
resident ahuns. 

in LeB^nks v. Spf)Srs, C.A. No. 71-2897 
(E.D. La,), plaintiffs are attacking the exclusion o^ 
rttardtitj children from all educational oppoftun- 
ity, much as 'm P,_A.R,Q, except that allegations of 
racial discriniinatton and suo^antially advene dii- 
proportionate racial effect on black children are 
also included. In Givens t/. Poc, C.A. No. 2615 
fW.D. N.C.), a traditional "due prociss*' student 
rights claim is buttressed by an underlying racial 
das^ifityition inscfar as black children are disid- 
viniiged by substancially disproportionate disci= 
pling in a nevviy dRS^regated schooL *. 
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In et3ch of theie cases the triggering ifitfirest 
ft stake is dipfivation of all Bdi.-e*itiannl oppoftun- 
Itv; but several of the suns also turn to the 
quostion of a decera pfoct^dufy m6 fjirer system 
of clasiification for ail children throughout the 
ichools in ipecifying a complato remeriy. 

Assignment to Sp^eial Education Programs 
Assignment to special educanon irncks orffin 
places a stigma of inferiority on the child Jfid 
ieiegafe^ hn-n tn C\ denionsu ribt v iritonor sciionl 
progrdm, and n iower chance of ruciMvinq a hiyh 
ichool diplon):] or yviin gammy ^i?lf 'Sidf ici^.! icv in 
aciult lite. Manv of the ipecuil ''ducniiofi prnqr,im^ 
are burial grounds for studenij, inany pj runts, 
therefore, want the children knpt out of those 
classes (or would if they undyri'tDOd wnat special 
BduGation all too often \% about) or durriaiuj th.it 
Social classes mtikn good the' promj'^ts (jf ^pni i^l 
benefit tu the child. Argumuni^i b:Ht;d on hnth diJt 
^ocess and racn or langudqe disrj iminat'on iwifi l>«? 
supported by f.jcts and by cornti tut tonal thuofv 
In many schools, moroover, such assignments cim 
made only by consent: under these C!rcun>= 
stances a full and independent evaUjation and 
hearing must be given if the tamily's cf^oice is to 
exercised in i rneaningful way, 

In Smmn y\ Phillips, C.A, No, 2615 (D. 
Mi^J, alleptions of racial discrimination (bas^ 
on disproportionate assignrnent of black children, 
language difficulties, test bias), inadequacy of 
aviluation and school testers, and other violations 
of proKdural rights were made. A federal judge 
ctmsd a niotlon to diimiis^ primarily on trm 
^ound that such assignnienti constituted stigmati- 
zatlon of the child by public authority which, 
under Wisconsin v. Constantineau 400 U.S. 433 
requires a prior hearing, ^ " Sybsequently, new 
statewide regulations on h)oth substantive and 
pfocedurai rights for piacement of allegedly retard- 
ed children were adopted. The rigulations call for 
a full prior evaluation, the elimination of the us^ 
of labels insofar as possible, integration into 
regular classrooms iniofar as possible, and an 
appropriate pubMcly supported program of educa- 
rion for all children. 

In Diana v» California State Board of Educa' 
tfo^rCA/No. C=70 37 RFP (N,D. Caij (Feb, 3, 
1970), and Guadalupe Organiiacion v. Temp0 
BlmmntBry School District No. 3, No. Civ 71^435 
PttK, (D, ArizJ, plaintiffs attacked the dispro^r- 
tionat© placfinTent of non-English ipeaking chih 
dren (Spanish and Yaqui Indian) in special educa- 
tion classes on the basis of English languagf tests 
^ministerid by Engliih-speaking testers. DianB 
r#fultid in a consent decree requiring the develop^ 
nr*ent of teits normed solc 'y by the Spanish^speak' 
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ing test population (the fjquivajent of proportion' 
ate placement); the Tompa has survivtd a 
frtation to dismiss. The remaining issuts oi course, 
is whether bijingual instruRT'Dn will be provided 
the childron so that they wijl he able to under- 
ftand and learn "equally" with English^fpeakjr^ 
childron when it ticeapted that minority children 
should bn in "reguUir" education proarams in 
proportmnato numbsfj. ^ 

In Covarruhici^ v. S^u) Qh^ga Unifnid School 
Dklrict, C.A. No. 70^394-T (S.D. CaL), o simiidr 
claim v/cifi niodn, but the? suit attimpted to protect 
the rights of blnck .:^s wRil as Spiini^h^spRsking 
pupils. And in L^rry P. v. Rifm, C.A, No. 
C'71'5270 (N O. Cal.), j suit r.as buun brought on 
behalf of black chiidren who are disproportiDnate- 
ly labehfd retfirdori and as^jgnBd to special educa- 
tion classes. The specific alltTqations include bun in 
the tosis and tester? hasnd on language and culturt 
differentials, fillnre to une thta lower cut-off point 
(r&JGommnnded by the lest-makerj for labeling and 
assirjrimtirtt to classes for the mentally retarded, 
and the harm and stigma resuiting from the 
dassifieation. 

As in most of tha other caset discusted 
above, independent ratestlng of the plaintiffs 
showed that the schdol erred in evaluating ttie 
cfiiidren. Schooi teiters and ^valuators often err 
and there h a large overlap in testod abilities and 
potential of chiidren In various "educntionar' 
tricks and progranis. In fuch circumstances, plain- 
tiffi' claims of wrong are diff;cult to deny, but 
remedy remains a problem beyond better pro^- 
dures for all school classification: roughly propor- 
tionate representation by race In special education 
classes, or shrinking thi total numbers in special 
aduration clashes, may only place poor, black, 
Spanish^paaking and other minority children dii- 
^oportionately m the general degrep program. 
That is, of coursa, an improvement. But a full 
reredy requires at least that minorities also be 
repfesented proportionately, for example, in tech- 
ni^l, ^cadcmif:- and honors programs. 



NorhEngliih Speakeri 
The issue remains, therefore, what can be 
done to attack other xhooi c/amfic3tion pr&a- 
Cfa^ The answeri, unfortunateiy, are not readily 
ap^rent nor winning In court, 

Lau ^. Ni^m/s, No. ZB, IBS (9th CirJ is an 
attempt to promote somB affirmative programs for 
thosa whose native tongue is other than English so 
that they may hsve ths opportunity to profit as 
mianingfully from school as the rest. Lau lost at 



ttie trial court level and has b-fn repos.nq on 
appeal in th. Ninth Crcuit for erghr^.n months. 
The case is bdsod on federal and stari^ law 
arguments about effective d^scnminytinn on the 
basil of nationsi orjgm or race, HEW pursuant to 
Title VI of the Ci.il Rights Act. h^, jmmpm to 
force the sam ? Mfirmaiive oblig^vtior^' on load 
school di^.trict^ m provide a mHamnqfui ttducuion^ 
al opportunny tn children whose primary uir'nurtg. 
IS other rhan English as CQnsiderntion for ^{i 
federal t^ucation aid. This may cre.iit) rhe 
prospect of eventual private enforcenmnt of such 
cont^aCts undr^r a third p/irty Deneficimy thoDry. 

Tracking Practices 
But comprehensive tracking aUo isolatus the 
poor and black djspropqrtionataiy in (ower trciaks. 
An HEW^commissioned study tedm recently con^ 
eluded that thu only educationally legitimate type 
of classroom grouping practicti was on a subject by 
subject basis with ieparato evaluations of each 
type tm^^' Yet. in fact, traQking by ediicanDnai 
status across the board is the rnost commun 
prawUce. In several cases involving formerly dual 
schools, courts have grappled with comprehen^^ive 
tracking s ihemes and testing.^ ^ The judgmenrs 
and analyses of the issues have not been uniform 
but jn the Fifth Circuit, at least, ''ability gfoup' 
ing/' except on a proportional bas^s, mi st he 
eschewed by newly dusegregated schools ^st 
for -several years/^3 9 simpkins v. Comolidaod 
SdTool District of Afkm County, C,A. No. 71 734 
(D,S,Cj {August. 1971), howeMGr,^ district judge 
in South Carolina on a motion for prelimmary 
relief reached the opposite conelusion. finding 
tradcmg beneficial for all the chiidren and teachers 
despite its obvious segfeoat..e effects on elassroom 
CQmrositjons, 

in tfie ^'Nortii" the analysis of tradtlng 
^nerally, where there are racial effects, should bo . 
the same as used m exclusion or aiiignment to 
^edal education clasifi^ it should ranstltuta « 
"^^pem clisiification/^o The difficulty is that 
judges may not be as moved by either due proMsj 
Of tqual protection arguments. Yet proof is 
tvillable that tricking, insofar as it disproportion' 
ittly closes the door to college for the poor and 
Nicks, IS terribly important to post'SChooj Incon^' 
and iob^; that tracking creates stigma and befiafs 
^ut Which chiidren ara su^rior and which ars 
inferior; and that most tracking systems in othfr 
rti^cti are simply unrelated to any legitlmatt 
^ ^ucattonal purpose or preparation for jobs.^ ^ 
Th€ Issue remains whother courti' traditional 
deferens to sehMl difCTetlon will prevail over 



such a raciallv discriminatory ind baseleis pattern 
of school classification. Th^ outcome In the mun% 
is by no means settled. This suggests that resorc to 
the poiitice! prowss in many instants will be the 
fprurn of first and last resort. 

Yet the remedy for such a broad racial 
attack on tracking \% not fully clear. Roughly 
pfopdrtional grouping by race in each track or 
*'total eliminaticin" of tracking seem the pflmary 
alternatives; each appears lesi onfirous. Individual 
dioice is also a possibility, but in theoi many 
cornprghensivs tracking svitems already operate 
on that premise arid the results and practices in 
fact are iiitfe different from compulsory^ segregate 
ed assignments. Co^unseling, teacher recommenda- 
tions, testing, Inhaling, and different educational 
programs - tracking - seem the rule In American 
education. And even if, as in Washington, D,C., 
and Detroit, formal systems of tracking are ''abol* 
ished/' rhey are often replaced by duplicate 
systems of an informal nature, Iven if children are 
rjlaced in the same classroom on a random basis, 
thay may just be passed through the same classifi- 
ation process by the individual teacher,^ ^ 

That ttiggests an additianal approaeh a 
process of critical analysis of tracking deciiions as 
tfwy affect individuali and the efficaQy of the 
entire system of classiftcation. Becauie the pur^ 
pese of educatlQn Is to benefit the child, it Is not 
asking too much to require schools to evaluate the 
benefit of their specific educational assignments, 
tiie effectiveness of their grouping methods, and 
the availability of alternative approaehes'*^ to 
education progfams, That might help insure that 
dindren who are "misclaiiif led," or whose educa- 
tional program is failing to benefit them, will be 
"reclasiified*' and given s more appropriate educa- 
tional program, Given the importance of schoo! 
citsilfication, we can hope and argue and demand 
that procedural due process requires that much, 



torwrniriim in Education 
The key to any ultimate reform m the 
^tient system of American tducatfon, therefore, 
may be awakening the consumirs of education 
arviras to the Veal ficts of present school elassifi- 
^tions. Only then will there be a constituencv to 
enforce possible court decrees and demand that 
ichool clasiificjtion not create, confirm and 
l^r^tuate artificial and invidious castes in our 
soeiaty. The process of awakening may require 
new types of education litigation, breaking down 
th@ syitem with "fair*' hearings, tort suits under 
state or common law, and even breach of contract 
or unconscionable contract theories. The process 
of awakening may also be made to happen by 
pressing for the legislative and administrative 
reform and by bringing the types of lawsuits 
deicribed in this packet. Lawyers eipecially should 
be thinking Innovatively about how to prnq^ed m 
this battle, b^it without forgetting the present 
theories of equal protection and due process and 
the search for existing state and federal laws. In 
particular, the procedural reforms for the particu- 
larly obvious wrongs of school exclusron and 
assignment to special education classes may extend 
losff important school classifications. 

Each child or parent who walks into a law 
office complaining about a school classification 
requires redriis for himself and represents the first 
opportunity to look deeper into a '^.rhool %yuAim 
with many more students like him. The reason to 
help him is clear, for most- tracking and claisifica^ 
tion practices = like many other, schaol issues - 
Resent ethical, moral and political rather than 
purely edu^tjonal questions. The objective is 
simple: make the schools, admrnistrators, counsel- 
on, and teachers serve the family, not rule it. 
Many school classifiMtion practias do exactly the 
oppasitt. 
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First, fourth and fifth amendmsnr fregriams may alio 
ii^tit in a few pamcuiar cantfsti. not diieusiid 
hspiaft^f^tha? ptven sehsn! pracficci uf^ eoniritLitianalfy 
sidsmct. For examDle, cufiaiimg a nhild's riqhf to distrh 
bute litirituff by prior rtstriiints Cf thf? qeneral threat of 
BXpgisiDn art' inconsiitrnt with the finhf nf free e^«prei^ 
flofi, Sfe, generpMy, The Student Rights Litiparinn Pjckit. 
Milibli at the Center, for a dii^^uikion of thtte typw of 



^ BhBpiro V, Thompson, 394 Uj, 618, 6M (19®)/ 

* Harper W^a, Sf. fl^. Slwctions, 383 U.S. 663. 670; 
FhomiH V, Kofodzhjiki 399 U J, 204 (19/0). 

* Compare ih§ mm ciffd above with Momy v Doud 3S4 
U.S. 4i7, 465^66 {19571 and MaGowgn v MMfvlana 
366 U.S. 420.426428 (19S1), 

' ^rrmrto prmt, 5 CoL 3rd 584 (1971) (eduction 
finance); Dunham i^. Puhifef, 312 FJupp. 411 (D. Vt. 
1970) (Discipline! on tennis tiam for long hsir). 

* E.g., Mosi§r 'a Bv^an^. 314 F, Supp, 316,3ia^21 (Q, St. 
Croix, 1970) (exelyiion ef aliens from public schools); 
Ordway HaFgrdvm, 323 F.SLipp. 1 1 Bi (D. Mali. 1971} 
snd Psrry Grenada Municipaf School District 300 
FJupp, 74S (N,D. Miss. 1969) (es^^lusion of pregnant 
studtnts from public schools); Vought v. Vmn Sur^n 
Pubiic Schpi-' . 306 F.Suf5p. 1388 (i.D Mich. 1969) 

usion for distributinq underground rif?vvipgp#r cgn- 
tainlng four letter ^^nrds); PannsyivMnia Assocmion of 
Rstafded Children CQrr^mQns^Btth of Panrisvivania 
334 F. Supp, 1257 (E D. Pa., 19711 (isdufion of 
retarded ehi^^nin). 

' Ssi, i.g, Utah Constitution, Articie Nl, Fourth; New 
Mescico Constitution, ArtidQ XII, Sec. 1. See also Doe v. 
SQMrd of School Directors. MifwBukBB, yvhsomin fmu 
waukie County Circuit Court) fApnj 13, 1970). Wpff v 
Legislature of th§ State of Utah^ Civil No. 132646 (Third 
Disffict CQurt. Salt Lake County, Uinh) (Jan. 1969). 

' S#t, e,g, f^obsor} V. Hansen, 2S9 F Supp 401 (D D C 
1967), 327 F.Supp. 844 (D.D.C ?971); Korematw v 
US. 323 U.S. 214, 21 i {)m4)i 8mwn v. Bd. of id 347 
U.S. 483 (196^), See also Givens Poe, C.A. No. 2615 
(W.D. N.CJ; Stewart i?, Philips, C.A. No'. 70'1199=F (D. 

piana v. California Sfafe Board of EduvstiQn C A 
NO, C-70 37 RFP (N.D. Cal) (February 3, 1970J; Lsrry P 
V. Riles, OA. No. C-71'2270 (N,D, Cai). 

• 42 U.S.C, 2000d, See also 45 C.F.R. Part SO. 

Thi "discriminition" nnay mt'luds tht- uses of obvious* 
!y, and not so obviouslv, racially biased te^t?. or tgsti 
unrelated to the purpsie for vihich used. CI Grms if 
Duks Pomr Co,^ 401 U.S. 424; Dima. susra^ Guada- 
lupe OrgannatiOn V. Tempe ElemnmBry School Dti^ 
/Vo. X Nq. Civ. 71^431 Ph^. ID. Ari^J; Urry'p,, 
^ers. TTia "discrimination" may ilio include e ihovving 
That a stignna snd/or hgrm ittaches id the parTicular 
eduction status to vvhich the mmority \% diiproportisn- 
ateiy ovff-aisigned. 



See Hobs^n v, Hanson, 209 F.SupD. 401 
1967); and SingfgtQn Jackson, 4)9 F.2d i: 
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(D.D.C. 

^. ^ ^- =^ . ..^ ,.M. 1219 

|5th Cir. 1970) im banc); Johnson y, Jack^Qn Parish 
SchOQf Bsard, 423 F.2d 1055 (Sih Cir, 1970); Jjci^ss/j 
Manrnfl School District A/0. 25. 425 F,2d 211 (8th Cir. 
1970); L^mon Bossier Parish Sahooi Board, 444 F 2d 
1400 (5th Cir. 1971); SinQi^tOn Anson, C^A. No. 3259 
(W,D. N.C. 1971 ) rand Moses t^. Washington Pfinsh Srhoof 
Board, 330 FJupp. t3iO (E.D. La. 1971). But ef. 
Simpkws Consolidated Schaol District of Aiken Coun^ 
a^.C^A. No. 71-784 (0. i.C.) (August, 1971), 

eg., llJinaii Rultf fnabliihing Rfquiremenu and 
PfTOedyr^ fsp the ilirt«nation and Pfevention ef RseiaJ 

SKI^'JS^!' 

• ' It misht also be irguid that some elassifisfions which 
iingli out poor ehildftn for disadvantngt are lu^pict S#e 
miiams ¥, Paga, 209 FJupp. 814 (N D HI I97n) 
myersed, AppBaJ No. 18536 (C,A. 7 Junn g 1971) 

unreporttd order), e^n, denied, 4U U S L Wk 3-^88 
n|F1); but s€fl Johnior^ ¥. St.»is education 

319 F^ypp. 271 (i.D, N.V. 1970K ^Wrmf^ 449 F^ 
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871 (2d Cir., 1971) (Judge Kaufman diistinf mq). pttitisn 
for wniDrari filtd, Nsv^nibir, 1971. No. 71 €^5. Oeto- 
btr Tgrm, 1971 (school ft?es), Similarly, if esuld bf 
Sfgufd thit all shild ^n repreient an "iniular mmority*' 
d»«rvmg of spicirif judieial prqtietion, cf .. U.S. 
dmfsns Products, 304 U S, 144, 15S N. 4 (19^)': thui 
*iy da^ififfltian mvolving childrtn is si'^peei. Cf. Cooni, 
Glun# and Sugirman. Pr/tjff Wealth and Public Sduaation 
(1971). 

In this regard it ihould b# not^ ihat ixclyiien f rem 
^1 publiely supported iducational ooportunity h 1 
pawliarly virulent "wealth" ciasiifi^ilsn: ixcluded chih 
must pay for yvhate^r tduraijon they receive, while 

other ehndren are provided accm% to schooling ffi?t: 
ftated anothtr way, all child r*?n are prQVidf?^ acceis to 
ady^tign dollars t3<cipt those vvho art ixcluded, Cf. 
Hobsou V. Hansen, 327 F.Supp. S44 (D.O.C, 1971 ), 

$wann K ChsrfQtte^M&aklen^fg, 102 U.S. 1. Where 
disproprartionati representation ii at isiyi, ihr^e typ§s of 
rsrmditi iri posible: proporiionaie represintation, elimM 
nation of the classiflLjtisn aUogglhir, and new procedure 
for ela^ifiMtion. Each remedy could be aceompanied bv 
eompinmory idueatisn outside the r^ular school day. 

^.g.* California Constitution, Article \X, See. 5; 
Kt«w Mexlea CsnsiitutiQn. Article XIJ. Sec. '1; Utah 
^nitltutlon. Article Ml, Fourth. But sueh ^^non-ieadem- 
le" ^ncerns cannot be uied by school authorities to deny 
^lldrtn aajdemic digrees and diploftias which they have 
by acadtmic Derformance : withholding diplomii 11 
a qutitioriabla disciplinary practice at best. See in the 
Mamr of Lucy Carroll {ChineillQf, N.Y. City Bd of Ed 
Dee, 6, 1971), 

* * Sai, e.g., MaiMchusetti Conftitutien, See, 2. 

Mara eleafly, hewivir. yvherf thi schsal distfiet 
opiates a voluntary plan of tracking that is. r« 
^sighrfient can be made without the consent of the 
farnily the layv^'er can move lo protect the fannily from 
ail pressures and limitations placed by schooi authorities 
en ttit-'oretieal eheiei in srder ts get the ehild in the 
Mkjnmint prtferrsd by the family. 

And in iorni ststis. notably Mo^sachusitis, a toft 
sctloh is prgvidtd by staiiJie for wrongful inclusion from 
afiy edaeaiional program including by reason of race, 
feligfon^ lex^ or national origin discrimination, Mass. 
General Laws, Sections 5 gi IS of Chapter 76. In at least 
twQ other caiei damages have bien ayvafded for wrongful 
•xdusioni, ^/e v, Bhm. No. 70 1S29JE (D. Fla., March 
29, 1971 ) ir^ Rqb De/nlng, 21 Ohio Statt 666 11971 ). 

Wisegnsinv, Csnstantineau, 'AQQ U.S. 433 (1971). 

*• GoidbBfg V, Kelly, 397 U.S, 254 (1970). 

' - T,ie term *'es?clude*' is meant to aoply to any e)«tendtd 
denial of educatidnal servicis, rggardlesi of a^s^rtid 
riaion, Whether and in what form such hearing nqhts 
attacii to more rimtted "suspensions'* is still unsettled. See 
iuiii *'PrQ^ufil Dua Prec^si Fer Schoei Diseipline- 

Robing the ^nitltut tonal Outiini*' 119 Pj. L, Riv, S4S 
(1971). In TO evant^ however, should a ifiries o( cumula^ 
tjw "iuspeniiorii" be viewed m anything othar th^n 
*'«Nclusion;*' and in every case, iJ^cept where some 
hfinsui er rial cauilng esnduet hai occurred, ore^s for a 
hfliring bifore any forced abstnce ffom the school 
building. And tvin if ixciusion from the school building 
If approved, some educational opportunuy ihould still be 
provided. 

^ ' See e.g., Dixon v. Alabama State Board of Education ^ 
»4 F,2d 110 (5th tw. 1961); Scoville v. Bd. of Ed of 
Jp//fff,425 F,2d 10 (7th Cir 1970); Vought Van Buren, 
^6 F.Supp. 1388 (E,D. Mich. 1969); Kniqhtsi. Board of 
Bd., 48 F.R.D, 108, 115 (E.D. N:V= 1959); SufliVim v, 
Houston Independent School District 30^ F Siup. 1328 
(S.D, Tix. I960); Marl^gs y Bd, of School Qirt^ctQn of 
Milwaukee, OA. No. 70'C 3 (E D, Wi^.); Pennsyl^anip' 
AMSQCfation for R§tnrd^d Childr&n v, Cgmmgnweafth of 
PBnn$Yl\/ania, 334 F, Suiip. 1257 fi.D. P.i , 1971 L 
CempafP Madars Board of Education of N^w York. 
3fi6 F.2d 77R {2d Cir. 1967). revpf^mq. 267 F.Sunp. 356 
(S,D. N,Y, 1967). cfrf. d^mod, 390 U,S, 1028 (ISBi). 



y For txampli. m Pennsyfyanis Asssafanon for Retarded 
Chiidren v. Commorfw^,iirh of P^nntyhMril^i C A No 
F.Supp. 1217 (E.D. Pj. ]Q7V the hPjrmq mdudec 
noiiet; eximmation of all doctjm»*nt5, s\JHhiRUQn% md 
Witneisei upon ^hieh thi ichQQl'i decisiQn wai basid 
right to indtipendint ivaluation; and pnor hgifing wr-b 
r»gh.t of rfpre^entahon, cross^aimmaiion. prisentttion ol 
tvidf net, and 1 written spin lOh, 

P,A.RM.^ iUpn, %n6 Knight i. Bom^ of Eduaation , 4B 
P.R.D. loa, IIS (i,D. N.Y» 19^). In ^/?/^/^f, fnoreQyff . 
M nnnady for dieniil of prior hiarlng fighti wis nor just 
a '^faif htrring;" tht proviiion ronipensaisfy education 
t© maki up for the perjod of wrongful escclusi^n wai ils© 
rtquired, (This is the equivalint of back pay tn employ^ 
msnt msB% and ratrsieti^ bint fits in welfare cases ,) 

And in ctrtain gross clasiifiration eaiei, \% may be 
^aible to argue that school authorities havt difaultid so 
graatly in thtir legil sbMgatlQn that the s£hasl lyiiim 
mujt b§ piacid in ficiiverihip. Such rimidy has bttn 
in^ksd, hOvvevfr, enly In a few dasis where school 
lyftims have failed totally to diimantli duil ieHc>©l 
^ittmi. S€g Turner Goofsby, 255 F Jupp. 724 (i.D. 

^* 8«e P,A,R.€:, supra, and Massachuietts Speciai Educ3' 
Xton Regulitioni, Giniril Lawi, Chaptir 71, Stetion 48. 

*- See MMfiegM v, Bd. of Scfioai DirBctQrs of MHwaukse, 
No, 70-C-S (i.D. Wis.), Stewart v. Phillips, C.A. Ne. 
70-1 199-F (D, MaisJ, AA^.a, ujpra. 

The eoMtge priparitory program is hen choien as the 
**norm*' Neausa ft If ont tdueatjonal ''Input*' which ii 
dlrvctly issociited with outbonies. Sot the preceding 
irtfCtt, 

*^ Si^ Smwn V. PtiUtips,Q.AMo.lQA\mf (D, Ma^ j; 
Dlsns V. GslifprnJa Ststs Board of EducBtion. C.A» Ne. 
C-70 37 RFP (N.D, CaK Ftb. 3, 1S7D); Quadalupm 
Org§niiBtion v. Temp^ il§menury School Distriat No. 3. 
No. Civ 71-435 Phx. (D. ArizJ; Larry P. v. Riles, C.A. 
No, G-71-227Q {H.D, Cal.). Compare Gr/ffi v, Duke 
^wmr Co.^ 401 U.S, 424 (1971}. In particular, "school 
ptychoiogisti/' art vulnerable to attack as non-iscperts 
uhsuiiad to making jmperiant judgrnenis about a child's 
educational status; thty are frequently not triined, not 
•vsn credentialed, to make such judgminti. Also whire 
iMXt are uitd to iisign lubstantialiy diipropartlonitt 
numbers of minority children to an inferior educattDn 
status, such ciiiiifications, as noted, are suspect, and the 
tntiri proctdure of evaluation and asiignment ii lubitcf 
to close scrutiny. 

"* A ireful search of ktate law and fegulationi s% also 
Hiintiah Many may provide squivilent prior '*evaiua» 
tlons** for ieveral typti of classification decisions. Sat* 
•fl,, Masiachuietti Special Education Rtg'Liiat ions, Gener^ 
al Laws, Chapter 71, Section 46, See also Msssachusetts 
G^nerai LawSj Chapter 76, Section 16, which providis far 
a tort action for unlawful refusal to admit, or exclusion 
of, a child from any sehesi or pfsgram of study. 

In addition, once a particular "rimedlar* assignment 
©f i dhild has been made, ther^ must be a regular and 
periodic review to determine whither the particular 
Mfi^nment ii ''hilplng"' the child; if not, the ''remedial 
lisignmeht'' martly becQfT^i a ustliis label attaching to a 
fTsanlnglBsi educitien. \^!thout £ ^rlodlc re-evaluatlQn of 
the ^ild'i ^u^tlofiai statui ana "iptciil program*' to 
K^leh assignfd, miitakei In |ydgmtnt or changei in tha 
Mid' I ifitus can never even be diicQvertd: without 
ptf iodic rBviiw the particular aistgnment beeemas a burjal . 
grsund. See P,A,R.€. v. CommonwBMtth of Psnrtsyhania 
334 Supp. 12i? (i,D. Fa., 1971), and MilU \f, Bd 
mf Md, ofD.a, CJk, No, liM-71 ,(D,D,CJ. 

SuNhan v. Houston in depsndBnt School District, 307 
F.Supp. 1328 (S.D, TeK. 1969); Cros^n if. Fatsi^ ^ 
FJupp. 114 (D, Conn, 1970); Soglin Kaufman] 295 
F.Supp. 971 (W,D. Wis. 196S). 

A ^mewhat rilittd state law doctrine is that lehoo! 
offielsis may tiki no aetion which is not authorized by 
^-'1 liwi It Is ultra ¥lr§s. Set Mills^ supra. 
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• * Dm Board of S^&ol Dirmetorg, Mltwmikf^t 
If^^mmki iMilTOuk^ Caunty Circuit^Court) (Apfll 13, 
1i70)i whtri under ititi law ns "wiit" was allowed 
btfdre ^miyion to sptcial education claiias. 

" Compari Hoimes Ny, Housinff Authority, 398 F^d 
M (2dQir, 1969) 

" In ^rton a forthcoming itudy by the Cinttr luggeits 
tfiat such *'arbltriry-' limitations placed by school author* 
\Xi9% on "choira*' of program BiS racial, iociil and it^UiL 
Tht itudy also revials how "choice" is in fact subverted 

(1) requiring siemingly innocuous dfcisiOns on elec 
th»$ at an early age which keep children aftirwards in i 
^tjcular educational program, (2) counseling and grad' 

practices which have the lame effect. (3) *'chOi^" 
ferms which luggest the respond disirid by the ichooL 

TTii "Classification Packet" is availablt to Ligal 
Strvltfi Pi'ograms and Attorniyi frti and to all other 
groups for a fee. 

But cf. Madara \r, Soard of Education of City of Nsw 
YoFk, 316 F,2d 778 (2d Qitjmi) , rsirersing, 267 F.Supp. 
3B0 (S.D, N.Y, 19S7), C^rt dsnied, 390 UJ, 1028 
{19^), which suggests that the "hearing" which is due in 
Xjtn ^ntfict of assignment to aptctal classes is qutte 
limited^ Madera^ however, ieemed to show i eomplett 
!*ck of awarenesi of the importince of such decisions, the 
n#id for full and independent evaluations, and the 
dangers of misclasslfication. The decision, therafore, 
standi is in unquestianing acceptince of school author- 
ity, rithef than a protection for individual rights, 

■* A "Bilingual, iicultural Packet*' will soon be ivailablf 
frorfl the Center upon request. 

•"^ Find ley and Iryin, Ability Grouping: Status, 
ifFsp^t, and Aftsrnativss. Ciritir for Educational Im- 
provemint, Athens, Georgia, January, 1S71 . 

" BingiBton v. Jackson, 419 F,2d 1211, 1219 (Bth Cir. 
19701 i^n banc); Johnson Jackson Parish School Board. 
423 F.2d lOSi (5th Cir, 1970); LBman v. BQSii§r Pari^ 
^ooi Board, 444 F.2d 1400 (Sth Cir, 1971). 

" Lwmon, supra at 1401. In Griggs v, Duk^ Pow^r Co,, 
^1 U.S. 424 (1971), the Court suqgested that tests wnich 
mm unpilated to ^'job performince*' and which dispropor- 
tionately disadvantage blacks are suspect. Vet in school 
tttting, what canstitutis "job performance" is unclear, if 
It it school performinee, then tests usid for piacimint art 
linf*ply self-fulfilling prophesiesr you get a low score/you 
^ to the dumb clftss, you will perform like a dumb kid. 
T^t attack, thirifore. should be made against the prerfijse 
of ttii systems "dlagnosis^rescriptton^remidy," in fact 
'"disgnosii" is difficult and often wrong; "prescnptiori/' 
tfi#feforij is inadequaie and^ also additionally difficult 
^suse af tack of "wonder cures," and "remedy" is 
raraly fortheoming. The eornprehensive tracking system, 
you sw, is a hoax without foundation, Cf. Habson v. ' 
Hmnmnt 269 F,Supp, 401 (D.D.C. 1967), 

* • See Hobson, supra. 

*^ See preceding article. 

Rist, '"Student Social Class and Tiachir ii«pectationf i 
iilf-Fulfiliing Prophecy in Ghetto Education," ^ 
Harv, id. Rev, (Auguit, 197Q). 

See, f^g., Hill, "On the Read to iducatianal Failurs: 
A Lawyar's Gulda to Tracking/' 5 In^uality m idum- 
tfOn 1,i(1i70). 
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IN THE UNITED STATES DISTRICT COURT / 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 



PENNSYLVANiA ASSOCIATION FOR 

RETARDED CHIEDREN, 
NANCY BETH BOWM.4N, et al. 

Plaintlffg 



^' I CIVIL ACTION 

NO, 71-42 

COX4MONWEALTH OF PENNSYLVANM, 
•'ftAVID H. KURTZIVCAN, at al, ' , 



ORDER, INJUNCTION and CONSENT AGREEMENT 

AND NOW, thia 7th day □£ October , 1971, the parties 
having consented through their csunial to certain flndifiga and cQnclasioo 
and to relief to be provided to the named piaintiffi mnd to tha memba 
of thair claia, the proyiaiona of the Consent Agreement betweea thm 
partial sat out below are hereby approved and adopted and it is hereby 
so ORDERED. 

And for the reagoni let oat below it ia ORDERED that dafendaQti 
the Commonwealth of Pennsylvania, the Secretary of the Department of Edti 
cation, the State Board o^ Education, the Secretary of the Departmant of 
Public Welfare, the oamed defendant ichool districte and Intermediate 
uniti and each of the Schaol Distrieti and Intermadiate Units In the 
Commonwealth of Ponnsylvania , their off icera , employees, agents and sue- 
cesiori be and they hereby are enjoined as follows i 

(a) from applying Section 1304 of the Publie Sehool Code of 
1949, 24 Purd. Stat* Sec, 1304, so aa to postpone or in any^vay to dgny to 
any mentally retarded child acceia to a free publie program of edueatiott 
and training; 



Ob) from applying Sectiea 1326 or Section 1330{2) ©I the 
Schuol Code of 1949, 24 Purd, Stat, Sees, 13-1326, 13-1330(2) so as to 
postpone, t© terminmte or in aayway to dmny to any mentelly retarded child 
access to a Ires public pragram of edacation aod tralQing ; 

(c) from applying Ssction 1371(1) of the Sehool Code of 194?, 

24 Purd* Stat, See, 13-1371(1) so as to d# ay to any mentidly retardad ehlld 
access to a free publie program of education and training; 

(d) from applying Section 1376 of the School Code of 1949* 
24 Purd. Stat, Sec* 13-1376, so as to deny tuition or tuition and 
maintenance to any mentally retarded person except on the same lermi as 
may be applied to other exceptional children, iiieluding brain damaged children 
generallyi 

(e) from denying homebound insfcruction under Section 1372(3) 

of the School Code of 1949, 34 Purd. Stat* Sec* 13-1372(3) to any mentally 
retarded child merely because no physical disability accompanies the 
retardation or because retardation is not a short^te^m disability^ 

(f) from applying Section 1375 of the School Code of 1949, 

24 Purd, Stat, Sec. 13^1375^ so as to deny to any mentally retarded child 
access to a free public program of education and traiaingi 

(g) to immediately re^evaluate the named plaiDtifffl, and to 
accord to each of themi as sooa as possible but in no event later than 
Octobir 13i * 19?1« access to a free public program of edueation and training 
appropriate to his learning ca^citiesi 
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*(h) t© provide, as soon us possible but it .10 event later than 
September I, 1972, to every retarded peraon bstu-een the ages of ab* and 
twenty-one- years ai of the date of this Ordei- and thareaftar, .ccess to 
a free^public program of education and tralniog appropriate to hU learniug 
capaclttea; 

fi) to ppovida, as aoatj a« poisibis hm in no evmnt later than 
September 1, 1972, wherever defBridantfi provide i pre-sehool program of 
educatioti and training for childran agad Isi, than six y«r. of age, acceas 
to a free public program of education ani training appropriate to hit 
learning capacitias to every mentally retarded child of the same age. 

The above Orders are entered as iiiterim Ordera only and without 
prejudice, ponding notice, aa deseribad in Paragraph 3 below, to the cUb 
of plaintiffs and to the class of defendanfcB datermined in .^ragrapha 1 and 
2 below. 

Any member of the classes so notified who may wish to be heard 
before permanent Orders are aRtered shall ,,«gr hia appearance and file 
a written statement of objeetlons with the Clark of this Court on or before 
October 20, 1971. Any objections so entered will be heard by the Court 
at 10:00 a.m. o'clock en October 22* 1971„ 

/s/ Raynmnd &. BrodaFiek 



s 



J. 

/ s/ Afl In H. Adare 



J. 
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CONSENT AGREEMENT 

The Complaiht in thlB actlQn having bean filed on January 7, 
1971, alleging the uneQastifcutionaUty of cartain Pennsylvania statutes 
and practices under the Equal Proteetion Clausa of tha Fourtaanth 
Amendment and certain pendent claimi; a thraa^judga court having 
been constituted g after niotlon, briefing and argument thereon, on 
May 26, 1971; an Order and Stipulation having been entered en June 18, 
1971^ raquiring notice and a due process hearing before the educational 
assignment of any retarded child may be changedi and eyideaee havisj 
been received at preliminary hearing on August 12, 1971; 

Now* therefore, this 7th day of October, 1971, the parties being 
desirouB of effecting an amicable sattlemeat of thia action, the parties 
by their counsel agree, gubject to the approval and Order of this Court, 
as fallows I 

U 

1, This action may and hereby shall be mainteined by plaintiffs 
at a clais action on behalf of all mentally retarded perions, residents 
of the Commonwealth of Pennsylwaia, who hav# been, are being, or may 
be denied access to a fre© public program of education and training while 
they are, or were,, less than twenty-one years Qfage» 

It is expreiily undaritaod, subject to the pravlsions of 
Paragraph 44 below, that the immediate relief hereinafter provided 
ihall be provided to thoie parsoai less than twenty^OM ytart of age as 
of the date of the Order of the Court herein. 



2. This action may and hereby ihall maintaLned afainit 
defendant school di^tricta aad intermediate units as a glass action against 
all of the School Difitriets iLiid Intermediate Units ©f the Commonwealth 
q£ Pfrensylvania , 

3, Parsuant to RiUa 23, Fed, R, Civ* P., notice of the extent of 
the Cooiant Agreement and the prapased OfdeP approving thla Goniant 
Agreament, in the farm set out in Appendix A* ihaSl be given as follows: 

(a) to the clase of defendanti ^ by the Seeretery 
of Education^by mailing immediately a copy of thii pfoposed Order and 
Consent Agreement to the Superintendent and the Director of Special 

Education of each Schpol Diitriet and Intermediate Unit la the Commonwealth 

of Pennsylvania; 

(b) to the class of plaintLffa, (i) by the Pennsylvania 
Asiociation for Retarded Children * by Immediately mailing a copy of this 
proposed Order and Consent Agreement to each of its Chapters in fifty-four 
counties of Pennsylvania; (ii) by the De^rtment of Justice, by causing 
an advertieement in the form set out in Appendix A, to be plaeed in 
one newipaper of general circulatian in each County in the Commonwealth; 
and (iii) by delivery of a joint press release of the parties to the televiiion 
and radio atatians, newspapers, and wife serviees in the Commonwealth* 

4, Expert testimony in this action iadlcatea that all mentally 
retorded persons are capable of binifiting from a program of edi^ation 
and Ir&iningi that the greatesl number of retarded persons « flvea such 
education and trainingi are capable of achieving aelf^sufficiencyj and the 



refnaining few, with such education and training^ are capable of achieving 
some degree of seLf-care] that the earlier auch education and training 
begins, the more thor©ughly and the more effieiently a mentally retarded 
person will benefit frem iti andj whether begun early or not, that a 
mentally reta^rdad parson ean benefit at any point in his life and develop- 
rnent from a program of education and training* 

5, The Commoowaalth of PennsylvaQia has undertaken to provide 
a free public education to all of itf children between the agea of six and 
twenty-one years i andj fc=v^n wiore specifically ^ has undertaken to provide 
education and training for all of exceptional children, 

6* Having undertaken to provic^se a free public education to 
all of its children, including its exceptional children^ the Commonwealth 
of Pennsylvania may not deny any mentally retarded child access to a free 
public program of education and training, 

7* Ifc is the Commonwaalth' i obligation to place each mentally 
retarded child in a free, public prpgram of education and training appropriate 
to the child's capacity, within the conteKt of a presumption that, among 
the alternative programs of educatiorL and training required by statute 
to be available ^ placetnent in a regular public school class is preferable 
to placement in a special public school class and placement in a special 
public schooi class is preferable to placement in any other type of 
program of education and training, 

Sectieti 1304 

8i Seetion 1304 ol the School Code of 1949, ai amended^ 24 Purd, 
Stat, Se€i 13-1304j pravldess 
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^' Admigsion of beginners 



The admission of beginners to the public schools 
shall be confined to tha ilrst two weeks of the 
anniml school term in districts operating on an 
annual promotion basis, ind to the first two 
weeks of either the first or the second sefnester 
of the school term to districts operating an a 
semi-annual promotion basis , Admisiion shall 
be limited to be|innerj who have attained the age 
of five years and seven months before ihm first 
day of September If they are to be admitted in tha 
fall, and to those who have attain<3d tbf% age of 
five years and seven monthi before the first day 
of February Lf they are to be admitted at the beginning 
of the second iemester. The board ol school directors 
of any echool diitriet may admit beginners who are 
loBB tnan five years and ieven months of agSi in 
accordance with standards preseribed by tha State 
Board of Education, The board of school directors 
may refuse to aaeept or retain beginners who 
have not attainad a mental age of five years, as 
determined by the superviior of spfeciai education 
or a properly certificated public school psychologist 
in aceordanca with standardi prescribed by the 
State Board of Education* 

'The tarm 'beginners, as used in this seetion^ shall 
mean any child that should enter the lowest grade of 
tha pvimary ichool or the lowest primary class above 
the kindergarten level 

9* The Secretary of Education, the State Board of Edueaiion^ 
the named School Distrieti and Intermediate Units, on their own behalf 
and on behalf of all Sehool Districts and Intermediate Units in the 
Commofiwealth of Pennsylvania^ each of them* for fchemselvei * their 
offleers, empleyeei, ag^ntf, and successors agree that they shall ceasa 
and desist from applying Section 1304 so as to postpona or In any 
^y to deny access to a free public program of edacation and tralaing to 
aay mentally retarded ehild, 

10* Tha Attorney General of the Commonwealth of Pennsylvania 
(hereinafter '*the Attoraey Ganerar') agrees to issue an Opinion declaring 
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that Section 1304 msani only that a sehool district may refuse to accept 
in^p or to retain in the lowest grade of the regular primary school or 
the lowegt regular primary cl&ii abDve the kindergaften lavel, any 
child who has not attained a mental age of five yeara* 

11* The Afctornay Ganaral of the Commonwealth of Pennsylvania 
shall issue an Opinion thus construing Section 1304^ and the State Board 
of Education (hereinafter "the Board'O shall issue regulations to implement 
said eonitruction and to iuperieda Sections 5-200 of the Pupil Attendance 
RegulatiDns ^ copies of which Opinion and Regulations shall be filed 
with the Coart and delivered to counsel for plaintiffs on or before 
October 25s 1971| and they ihall be issued and promul|ated respegtively 
on or before October 27» 1971* 

12. The aforementioned Opinion and Regulationa shall 
(a) provide for notice and an opportunity for a hearing* as set out in 
th'iB Court's Order of June 18, 1971| before a child's admiseion as a 
beginner in the lowest grade of a regular primary ichaal, or the lou'est 
regular primary elasi above kindergarten g may be postponed; (b) require- 
the automatics re-gvaluation every two years of any educational assign- 
mint other than to a r^gals' eiasi^ and (c) provide for .^n annual 
.re -evaluation at fhe request of the child's parent or guardian, and 
(d) provide upon each luch re-^evaluation for notice and an opportunity 
lor a hearisg as aet out in thii Court'i Order of June IS* 1971. 

13, The aforementioned Opinion and Regulations shall alio 
require the timely placement of any child whose admiffsion to regular 
primary school or to the laweit regular primary elaas above kinder|artsn 
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is poatponad, or who is not reUined in sach school or class. 



free public prcgram of education and training pursuant to Sections 
1371 through 1382 of thg School Code of 1949, as amended E4 Purd , Scat, 
Sac. 13-13 71 through Sae. 13-1382, 

Section 1326 

14* Section 1126 of the School Code of 1949, as amendad, 
24 Pui'd. Stat, Sec. 13-1326, provldesi 

'Definitiong 

The term 'compulsory lehool age, * aa hereinafter uied 
ehall mean the period of a child^i life from the time 
the child's parents elect to have the child enter school* 
v/hich shall be not later than at the age of eight (8) 
yaari, until the age of ieventeen (IT) years. The term 
shall not include any child who haldi a certificate of 
graduation from a ragularly accredited senior high ichooL" 

15, The Saeretary af Education, the State Board of Education, 
the named School Districts and Intermediate Unitf, on their own behalf 
and on bahaLt of all School Diitrieti and Intermediate Units in the 
Commonwaalth of Pannsylvania , each of them, for themselves , their officera 
employees, agenti and iueeaeeorg agree that they shall cease and desist 
from applying Section 1326 so as to poetpone, to terminate, or in any 
way to deny accegi to a free public program of education and training to 
aay mentally retarded child, 

16, The Attorney General agrees to iiiiii» an Opinion declaring 
that Section 1326 means only that parents of a child have a compuliory duty 
while the ehild is between eight and seventeen years of age to aisure his 
attendance in a prbgram of education and tFainlf^ • and Section 1326 does 
not limit the ages between which a ehlld mttat be granted aecass to a free, 




public program of education and training. Defendants are bound by Section 
1301 ol the School Code of 1949, 24 Purd. Stat, Sec. I3^i:i01, to provide 
free publiri education to all children MUi to twenty-one yeari of age, 
in tho event that a parent elects to exe -cisa the rijht of a child six 
through eight years and/or seventeen through twenty^one yeare of age to a 
free public education, defendanti may not deny such child access to a 
program of aducation and training* Furthermore, if a parent doea not 
diichargb th^ duty of compulsory attendance with regard to any mentally 
retarded child betwacn eight and saventeen yaari of age » defendants muit 
and. ihall take thoie staps nacegsary to compel the child's attendance 
pursuant to Section 1327 of tha School Code of 1949, 24 Purd, Stat, Sec, 
13-1327j and related proviiione of the School Coda, and to tha ralavant 
regulations with regard to gompuliof y attandanca promulg^JLted by the Board. 

17. The'Attdrney Ganeral shall issue an Opinion .thus conitruing 
Section 1326, and relat ed Sectioni , and the Board shall promulgata 
Regulations to implament said construction, copies of which Opinion and 
Ragulations shall be filed with the Court and delivered to plaintLffs' 
counial on or bafora Octobef 25, ' 1971, and thay shall be issued and 
promulgated respectively on or bafora October 27 » 1971. 

Sact ien 1330(2) 

18, Saction 1330(2) of the School Code of 1949, as amanded, 
24 Purd. Stat- Sec, 13-1330(2) providea: 

I 'Eggcaptiona to eqmjulaory attepdance . 

The provisions of this action requiring regular attendance 
shall not apply to any child whoi 

* * * 
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(2) Has betn examinsd by an appravod mental i^linie or 
by a per.fon certiiied ai a public school pbychologiiE or 
psychDlOfiical examiner, and has been found to be unable 
to profit from further public school attendanee, and who 
has been repgrted to the board of school directori and 
excused, in aceordanca with regulatiorii preiicribed by 
the State Board of Education. 

19. The Secretary of Education, the State Board of EducatiQn, 
the named SohoQl Diitricti and Intermediate Units, on their own behalf 
and on behalf of all School Districts and Intermedin o Uniti , aach of 
them, for themoelvcs, th-Ir off icers , omployQea , agenta, and luccassors 
agree that they shall eeaae and desiat from applying Section 1330{2) 
so ai to terminate or in any way to deny accass to a free public program 
of education and training to any mantiilly retarded child, 

20. The Attorney Cdnaral agrees to issue an Opinion declaring 
that Sactioti 1330(2) meana only that a parant may be excused from liability 
under the eompulsory attendance proviaiona of the School Coda when, with 
thcapproyal of tha local iehool board and the Sacretary of Education and 
a finding by an approved cUnic or public school peychologiit orpsychological 
examiner, the parent aleets to withdraw thm child from attendance. Section 
1330(2) may not bm inyokad by defendanti , contrary tr the parents' wishes, 
to terminate or in any to deny access to a free publie program of 
education and training to any mentally ratarded child. Furthermore, 
If a parent does not diseharge the duty of eompalgory attandance with 
regards to any mentally retarded child between eight and ieventeen yean 
of age, defendants muet and ahall take those itepi neceiiary to compel 
the child's attendance pursuant to Section 1327 and related provisiona 
of the Sohool Coda and to the relevant regulaCions vi th rtfard to compuliory 
attendance promulgated by the Beard. 



21, Tlift Atto/fiLjy Genera! >'hitll isnuo an Opinion so cinn itrumg 
S«ct?gn 13iCf2i and reflated provi s iorii;; Arid th^i Board ghall prarnulgate 
Riz^Lil lions tu ii:.plcT7ir!ni; said construcEiori and to auperaetiii Section 5-400 
fif Uu- pLipil Aiw n^}nfirui Ke^/ulati^^ns , n copy o( vhic^i; f^;iifu<>fi rind Rog ulatioii;^ 
r;h.t}! filed wiLh rhr Court Jirul dr1ivor»?d to c^"^una^^l fur uiaintiff on 
ur b' /'>r£ Qct'Vier 25. , 1971. and th^y nhaU be iri^ued and p rotnulf^a t^d 
rc^-uo^tivDly on or hofovi^ October 27 ^ ]071 .. 

Preschool iscj uc'j tion 

22. neffndants , thd Cru^^ monwi^^i Ith of Purin^yh^ nia » th^ 
Wrcr ct/i ry of EfiUC'tion , t[ic State Bon rd qi EdacDUoHj the namod School 
Dij?trict^j and Iutermf?diaLe Units ^ on tk^if &v/n behalf ^ind on buhalf oi dll 
School Dh^tricts and Infcarmediate fJnifc^ in Lhe Commonwealth of Pennsylvaiua , 
the Senfstary of Publif: Welfare, aaehofthem, for tht^ms £^lvef > their officers 
t-mployu*^^ , 3gQuts and aueeesaor^i a^^ri^a that Ehgy shall cnnpo and dijsUt 
from applying Section 1371(1) of the Schoal Code of 1949, as amcndad, 
24 Purd. Stat, See. B-lBTifl) so as dany acst-^ss to a free publiG 
program of educadon and training to any menLally retarded child, and 
they fufther agrt.e that wherever thm D^ps^rtm^nt of Edueation through 
its In.^trurnentalitiea , the School Districts and Intermediate Units, 
or the Dcpartrnent of Pablic Welfare thrQugh any of its Instrumefitailfeie s 
pravidea a p t-achool program of ijcjucation and training to children below 
th3 age of siXf they ghall alio provide a program of education and 
trdning appropriafce to thair learning capacities to all reCarde^d children 
of the same age . 



2'\ i^Uu'fj. Slat, Sv<i^ 13-15 71 (J), 



p r o \' I d i ' ^ i 




fxaniinrit low 



(L) The term ^nxcepticihU rJiiUlriin' ^hall rtiran chihlrtTi o( 

r.^quirg lipucial i!du.= ;itloii..i nicilifcies or servicos and shaij 
inclwAa childrL'n in dgtoniian hoiiiits , " 



Ariornf^y General agrf^c^ to issLu- an Opinion decUring that 



thu phrase L.r;;Uirf^n of school agfn"af us«d in HoitlDn 1371 mRans children 
/^/cd six to Lwi = ricy-one and nla^^ whonyvar the Department oi Educatiori rhrQu^jh 
ar!y oMtfi infaninicntalitieg , the local S^:hoaI Di^triut. IntermodUte Unit, 
or the Department of PubHc Welfare, through any of its instrumentalities, 
prt.vidcn a pro = j?rhool prograni of t^du^^atiori or training for children bclr>w 
th*^ ai|^^ of six, whethtif kindergarten or however so called ^ nieans all 
tntinUily r^^tardyfj children who hav£^ reached tha age leas than six at %*.dnch 
ire^^^choQl programs art^ available to Dtherii, 

25. The At torney General shall is^4UQ an Opinign thus cQristriiing 
Section 1371 and the Board shall iasuo regulationa to implement said 
nonstruction, copies of which Opinion and Regulations shall be filed with 
the Court and ^^f■Uv€lred to counstil for plaintiifs on or before Octobgr 
25, 1971, and they shall be iysued and promulgatccl respecfcivoly on or 
b^fCirc Ocfcober 27, 1971 , 

Tuition a nd Tuit i on and Maintenance 

26. Th>i Socretary of Educafeidn, the Stats Board of Education, tha 
narnnd SchooJ Districts and Intermediate Unitg , on their Osyn behalf and 
on behalf of all School Districts and Inturmediate Units in the Commonweaith 
Qi Pennsylvania , each of them, for themselves , their offieers, employees^ 
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agnnts and sueeessors agrca that they shall ceaso and desist from applying 
Section 1376 of the School Coda of 1949 , as amended, 24 Purd.- Stat* Sec. 
13«1376, so aa to deny tuition or tuLtion and maintenance to any mentally 
retarded peraon. 

27. The Attorney General agrees to issue an Opinion^ and the 
Council of Basic Edueation of the State Board of Education agreei to 
pramulgate Regulattons, conitruing the term '*brain damage'* as uied in 
Secfeion 1376 and as definad in tha Board'i "Criteria for Approval . . . 
of Reimbursement'' so as to include thereunder all mentally retarded persons, 
thereby making available to them tuition for day school and tuition and 
maintenance for reiidential school up to the maximum gum available 
for day school or reeidantial ichooU whichavar provides th© more appropri- 
ate program of education and training, Copiea of the ^foraiaid Opinion and 
Regulations shall he filad with the Court and delivered to counsel for plaintiff 
on or before October 25» 1971, and they ahall be issued and promulgated 
raepectivaly on or bafore October 27* 1971. 

28, Defendants may deny or withdraw paymentii of tuition or 
tuition and maintanance whanever the ochool district or intermediate 
unit in which a mentally rete^rded child reiidag providai a program of 
special educatian and traiQing appropriate to the child's learning 
capacities into which the child may ba placed. 

29. The dacieion oi dafendants to deny or withdraw payments 

o£ tuition or tuition and maintenance ihall ba daamed a changa in aducational 
assignment ai to which notice stall be given and an opportunity for a' haaring 
afforded as set out in this Cottrt'i order of Juna 18, 1971# 



30, Section 1372(3) of the School Code of 1949, as amended, 
24 Purd, Stat. Sec. 13-1373(3), provides in relevant part: 

JStandardH; plana; special clas^eg or ichoQla 
^ t 

(3) Special Classes or Schools Established and 
Maintainod by School Districts . 

' . p If . i . it is noc feayiblo to form a spdcial 
class in any distric: or to provide such education 
for any [ oxceptional] child in the public schools 
of the district, the board of schgol directors of 
the district shall secure such proper education 
and training outride the public schools of the 
district or insbocialir'^tifcutians , or by providing 
for teaching the child in his homa. * . , 

31. The Secretary of Education, the Stat© Board of Education, 
the named School Districts and Intermediate CJnits , on thoir own behaLf 
and on behalf of all School Districts and Intermediate Units In the 
Commonwealth of Pennsylvania , eachofthemi for themselves, their 
officials, employees^ agents and succeisori agree that they shall cease 
and desist from denying honnebQund instruction under Section 1372(3) to 
mentally retarded children merely because no phyiical disability accompanies 
the retardation or becauae retardation is not a short-term disability* 

32. The* Attorney General agrees to issue a^i Opinion declaring that 
a mentally retarded child, whether or not phygicall disabled, y receive 
homebound instruetion and the State Board of Education and/or the 
Sacretary of Education agrees to promulgate reviaed Regulations and forrns 
in accord th^rewith^ superieding the 'Homebouad Inatructisn Manu^r' (1970) 
insofar as it concerns men^lly retarded chlldreQ* 
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33« The aforesaid Opinion and RcguIatiQn^ shAll al.^o providui 

(a) that homebdund instraGtion is the least preferable 
of the programs of education and training administered by the Department 
of Education and a mentally retarded child shall not be assigned to it 
unless it is the prograrn most appropriate to fche child's capacitiesj 

fb) that homebound inafcruction shall involve education 
and training for at laait five hours a week; 

(c) that an assignmenfc to homebQund initruetion shall 
be re-evaluated not leea than every three months, and notice of the 
evaluation and an opportunity for a hearing thereon shall be accorded to the 
parent or guardian^ as set out in the Order of thii Court dated June 18, 1971; 

34, Copies of the aforementioned Opinion and Regulations ahall 
be filed with the Coart tnd delivered to couniel for plaintiffi on or 
before October 26 * 1971, and they shall be issued and promulgated 

respectively on or before October 27, 1971, 

Section 1375 

35, SactioQ 1375 of tha ^School Code of 1949» amended^ 
24 Purd, Stat* Sac* 13«1375, provideat 

'Ijneducable children provided for b^ Dapartment 
of Public Welfare 

'The Stete Board of Edueation shall establish standards 
for temporary or permanent exclusion from the public 
school of children who are found to be uneducable and 
untrainable in the public achools* Any child who 
is reported by a person who is certified as a public 
school psychologist as being uneducable and untrainable 



'In tho piiblic schnnlN, may br rf-ported by the boci rd 
of school fHroctors to the HuporintenHcnt of y-ublic instri)cUo?i 
and v.^hon approvRd by him, in Hccorci^inct* uirh Lht? standards 
of Lhc Skito Board of Education, shall be corUficd to the 
Dep/frtmont of Public V/ulfaro as a chik! who is unuducable 
and untrainable in tho public schooli?, When a child is tlms 
cartified, the public schools shall be reliovcd of the ol.Hga- 
tinn of pj^QvLding cduccition or trAininy for :^uch cluld, Th^ 
Department o( Iniblic Wuirarc? shall therc-upon arrange 
for the caro, training anfj supervision of sucli child in a 
manner not inconsistent with the laws gov'erniiiy menially 
deetive individuali . " 

36. Defr?ndants the ConiTnoruvealth of Penrisylvania , the Soeretary 
rf Education, the State Board of Education, the named School DisLricts 
and Inlermediattf Units, on their own behaLf and on behalf of all School 
Districts and Intermediate Units in the Commonwqalth of Pa nna ylvnriia , 
and the Secretary of Public WeLfare, each of them, for themselves, their 
officers, employeea , agents and succcisors agree that they ^haU cease 
and desist from applying Section 13 7 5 so as to deny accBss to a free 
public program of educatioii and training to any mentally retarded chikh 

37* The Attorney General agrees to issue an Opinion declaring that 
since all ehildreri are capable of bGnefiting from a program of education and 
training. Section 1375 means that insofar as the Department of Public 
Weliare is charged to 'Arrange for the care, training and supervision^' 
of a child certified to it, the Department of Public Welfare must provide 
a program of education and training appropriata te the capacities of 
that child. 



38, The Attorney General agrees to issue an Opinion declaring that 
SectiQn 1375 means that when it ii found, on the recommendation of a public 
ichool psychologiit and upon the approval of the local board of ichool 
directors and the Secretary of Educatipn, ap reviewed in the due process 
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hearting as set out In the Order o£ this Court dated June 18 ^ 1971 * that a 
mentally retarded child u s ui d benefit more from placement in a prograni 
of education and training adminiatered by the Department of Public W**Lfare 
than ho would from any program of educatloa and training administiired by 
the Departmont of Education^ he shall be eertified to th@ Department of Public 
V/clfare for placemen!; in a program of education and training p 

39p To ageura that any program of education and training administered 
by thd Department of Public Welfare shall provide education and training 
appropftate to 'a child's capacifciai the plan referred to in Paragraph 49 
below shall specify, inter aliaj 

(a) the atandards for hours of instruction, pupil=teacher 
ratios, curriculum^ facilities, and teacher qualificationi that 
ihall be met in programs administered by the Department of Public Welfare; 

(b) the s^ndardi which will qualLfy any mentally 
retarded person who completes a program administered by the Dapartment 
of Public Welfare far a High School Certificate or a Certificate of 
Attendance as contamplated in Sections S^ISE and 8^133 of the Special 
Education Regulationoi 

(c) the reports which will be required in the contmuing 
discharge by the Department of Education of its duiy under Section 2809(1) 
of the Administrative Code of 1929, ai amended^ 71 Purd, Stat, Sec* 2809(1), 
to Inspect and to require reports of programa of education and training 
adminiitered by the Department of Public Welfare, which reports ihall 
include ; for each child In such programs an annual statement of educational 
itrategy (ai defined in S#ction 8^123 of the Special Education Regulations) 
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Jar the coming year and at the close of the yo.r an evaluatiufi of that 
strategy I 

(d) that the Dcpartmunt of Education shall exercise 
Che power undor Section 1926 of the School Code of 1949, amencied, 
24 Purd. Stat. Sec, 19-1926 to siipur%asc the pro|^ rams of education 
and training in all institutions wholly or partly supported by the Dopartnignt 
of Public Welfara, and the procedures to be adopted therefor. 

40. The Attorney General agrees to isgue an Opinion so construing 
Section 1375 and the BQard to promulgate Regulations implementing said 
construction, which Opinion and Rogulations shall al so provide: 

(a) that the Secretary of Education shall be rogponsible for 
assuring that every mentally retarded child is placed in a program of 
education and training appropriate to his learning capacitiei , and to that end, 
by Rules of Procedure requiring that reports of the annual cansui and 
evaluation, under Section 1371f2) of the School Code of 1949, ag amended, 
24 Purd/Stat. 13.1371(2), be made to him, he shall be informed aa to the 
identity, condition, and educational statua of every mentally retarded child 
within the various school districts. 

(b) that shoiild it appear that the provisions of the School 
Code relating to the proper education and training of mentally 
retarded children have not been complierl with or the needs of the mentally 
retarded child are not being adequately ierved in any program administered 
by the Department of Public Welfare, the Department of Education shall provide 
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such educai ion and trainin| pursuant to SecHcm 1372(5) of the School Code 
of 1949, as amended, 24 Purd, Stat. Sec. 13^1371(5), 

(c) that the same right to notice and an opportunity 
for a hearing as is set out in the Order of this Courc of Juno 18, 1971, 
shall be accorded on any changt in educational assignment among the program! 
of education and training adminiitered by the Department of Public V/eifare. 

{d) that not less than every two years the assign^ 
ment of any mentally retarded child to a program of education and training 
adminls tered by the Department of Public Welfare shall be re^evaluated by 
the Departnnent of Education and upon such re-evaluation, natiee and an 
opportunity to be heard shall he accorded ai set out in the Order of this 
Coiirt, dated June 18, 1971. 

40, Copiei of the afQ^resald Opinion and Regulatiens shall be 
filed with the Court and delivered to counsel for plaintiffs on or before 
October 25 1 1971, and they ihall ba issued and promuigatcd respectively 
on or before October 27, 1971^ 

IV, 

41, Each of th© Mmed plaintiffs ihall ba immediately re-evaluated 
by dafandanti and^ as soon as poisibiep but in no event later than 
October 13, 1971, shall be accorded access to a free public program of 

aducation and training apprQpriata to his laaroing capacitias * 

42* Every re^fded person between the ages of six and twenty- one 
years ai of the date of this Order and thereafter shall be provided access 
to a free public program of education and training appropriate to his 
capacltiae as sooii aa possible but in no event later than Septarnbar 1^ 197?. 

43^ Wherever defendants provide a pre = sehooi program of education 
and training for ehildren lass than six years of age , whether kindergarten 
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or ho%vsoever qalled, nvery mentally retarded child of the same ago as 
of the date of this Order and hcirea/ter shall be pruvidcd acccis to a 
free public program of education and training appropriate to his capacitieH 
as soon as possible but in no event later than Sfspternbnr 1, 197 2. 

44, The parties explicitly reservo their right to hQaring and 
argument on the quo sfcion of the obligation of defendants to accord 
compensatory educational opportunity to members of the plaintiff class of 
whatever age who %vcrc denied access to a free pubUc program of education 
and training without notice and without a due process hearing while they 
were aged sLx years to twenty^one years, for a period equal to the period 
of such wrongful denial, 

45. To implement the aforcmeritioned relief and to assure that 
it is extended to all members of the class entitled to it, Herbert GoldEteln, Ph.D. 
and DennU E. Hagqerty, Esq. are appointed Maste^forthe purpose of 

overseeing a process of identification , evaluation, notification, and compliance 
hereinafter described* 

46. Notice of this Order and of the Order of June 18, 1971^ 
in form to be agreed upon by counsel for the parties, shall be given by 
defendants to the parents and guardian of every mentally retarded person, 
and of every person thought by defendants to be mentally retarded, of the 
ages specified in Paragraphs 4E and 43 above, now resident in the Common%vea] th 
of Pennsylvania, who while he was aged four years to twenty-one years was 
not accorded access to a free public program of education and training, whether 
as a result of exclusion, poitponemmt, excusal, or in any other fashion, 
formal or informal* 

47* Within thirty days of the date of this Order, defendants shall 
formulate and shall submit to the Masteisfor theif apDroval a satisfactory 
plan to identify, locate, evaluate and give notice to all the persons 
described in the foregoing paragraph, and to identify all persons described 
in Paragraph 44, which plan shall include, but not be limited to a search 
of the records of the local school districts, of the intermediate units, 
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of Cbunty MH/?.iR unitJ, of the Htatu Sehools antl IfgspUalai including the 
wAiting listu xor admission thareto* and of intef irn care? Cacilitlei, and, 
to the extent noceisaryp publication in ncwspapcrfi and the use of radio and 
television in a manneF calculated to roach the persons described in the 
foregoing para|raph, A copy of the proposed plan shall be delivered to 
counsel for plaintiffs who ahall be aeeorded a right to bo heard thereon, 

48, Within ninety days of the date of this Order, defendanti 
shall identify and locate all persons described in paragrnph 46 above* 
give them notice and provide for their evaluation, and shall report tj the 
Masters the names, circumatanceB ^ the educational histories and the educational 
diagnosis of all persong so identified* 

49. By February 1, 1972, defendants shall formulate and submit to 
the Masters for thair approval a plan, to be effectuated by September 1, 
1972, to GOmmenca or recommence a free public program of education and 
training for all mentally retarded persons described in paragraph 46 above 
and aged between four and twanty-one years as of the date of this Order, 
and for all mentally retarded persons of such ages hereafter. The plan 
ihall specify the range of programs of education and training, there kind 
and number, nacassary to provide an appropriate program of education and 
trainiiii to all mentally ratarded ehildren, where they shall ba conductad, 
arrangements far their financing, and, if additional taacheri are found to 

be neeeisary, the plan ihall ipeeify reeruitmant, hiring, and training 
arrangarfB nts. The plan shall specify such additional standarda and 
preeedurei, inaluding but not limited to thoia specifiad in Paragraph 3 9 
abova> ai maybe consistent with thii Order and necessary to its effectuation. 

A copy of the proposed plan will be delivered to counsel for plaintiffa who 

shall be accorded a right to be heard thereon. 

50. If by September 1, 1972, any lugdl school dlitrict or 

intermediate unit is not providing a frge pub ic education to all mentally 

retarded personi 4 to 21 years of age within iti responsibility, the 
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Socrfitary of Educitton, pursuant to Section ^3?2(5} of the 
Public Schnol Codi of 1949. 24 Purd. Stat. 1372(5) shall directly 
provide, maintain, administer, supervise, and operate programs 
for the education and training of these children. 

51, The Hasteri shall hiar any members of the plaintiff 
class who may b© agrrleved in the implementation of this Order, 

52, The Maitirishall be compensated by defendants. 

53* This Court shall retain jurlsdlctldn of the matter 
until It has heard the final report of the Hasten on or before 
October 15, 1972. 

h n 

J, Shane Creamer 
At torney Gene ra 1 

Ed Wei nt raub 

Deputy Attorney GGnerai 
Attornoys for Defendants 

Acknowl edged : 



homas K/ Si I hool 



THoml 

Attorni^for Plaintiffs 



r* David H\ Kiirtzman 
Secretary of Education 

Dr, Win 1am F. Ohrtman 
Di rec to r , Bu reau of 
Special Education 

^ Mrs , Hel ene Wohl gernu t h 

..Secretary of Public: Wei far 

Edward R. Gol dman 

Commissioner of Mental 
Re tarda ti on 
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IN THE UNITED STATES DISTRICT COURT 
rOR THE EASTERN DISTRICT OF PENNSYLVANIA 



PENNSYLVANrA ASSOCIATION FOR 

RETARDED CHILDREN; 
NANCY BETH BOWMAN, ET AL. 

Plaintiffs 



V. ' CIVIL ACTION 

NO. 7U42 

COMMOMWEALTH OF PENNSYLVANIA, t 
DAVm H. KURTZMAN, ET AL. 

Defendanti s 



ORDER 



AND NOW, thlB I8th day of J line , 1971, the parLies iiaving 
entered into the attached Stipulation , the Stipulation is approveu by 
this Coiirtp and it ii hereby bo Ordered. 
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IN TtTE UNITED STATES DIS TRICT COtmT 
FOR TICE EASTERN DISTRICT OF PEMNSVLVANIA 



PENNSVLVA NIA ASSOCIATION FOR 5 

RETARDED CHILDREN, 
NANCV BETH BOWMAN^ ET AL^ i 

Plaintiffs 

: Civil Action No* 

COMKdON WEALTH OF PENNSYL^^ NIA , 1 
DAVID H. KURTZMAN^ ET AL, 

D^fenda^tite > 

_S_ T_ I JULATION 

Siibjoct to the n^ppfov^a,! ^nd ordey of the Cou^t* It a^gr^^d 
by th© pa ties tha.t^ 

1 m Def i riit long 

(a) "Chmngo in aduoa. tlona^l etatue'' ^hmll mean an assignment o 
re-assignmen.t baeod on tHe fact that th^ ehlld Im mantaJly retarded i- 
thought to be meatally rm^^dmd to one of the following educational 
asfilgnmente; Reffu^lajf Edueation, Special Edueation or to no aesignment, 
or fron^ one type of epeciml education to another, 

(b) ''Department*'a hall mean the Panngylvania Department of 



(o) "School Distriat'^ ehall mean any school district in tha 
CoiTimonwoalth of PennsylvanLa , 



(d) 'Intermediate Unit'' shall mean the intermediate units 
provided by the Pennsylvania School Code. 

m 

(m) 'Regular JSducation^- shall mean education other than special 

education * 

(f) 'Special Education'* e hall mean spacial classes, special school 
©dtieation and ti^e.inlng seQUi'ed by the local echool dietrtat or into immediate 
unit outside the public 6 a hools or In special ins titution^ , instractlon in the 
hoTTfie and tuition r e Irrb ur eeine nt , as provided in E4 purd ^ Stat^ Soc * 13^-1371 
througJi 13^1380* 

2- No child, aged 5 years ^ 6 Tnontha through 21 years, who Is 
roentally retarded or who is thought by any school official, the inter tT^ediatc 
unitp or by His parents or giiardian to bo Tnrntally retarded, shall be 
subjected to a change in e ducational ' e ta tue without first boing accorded 
notice a=nd fho opportunity of a due process hearing as hereinafter prescribed 
Thi^ proviaion p hall also apply to any child who has nev^r had an educational 
a s B ignme nt , 

3* "Within 30 days of the approval of thts Stipulation by the court 
lierein f the State Soard of Education shall adopt regulatione , and shall 
tranamit copies thereof to the superintendents of the school districts and 
i nte ramediate unita ^ the Kfambers c£ their Boards, and their counsalj which 
regulations shall incorporate paragraph 1 above and otherwise shall provide 
m.m followsf 
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(a) Whenever any mentally retarded or allegedly menmlly vt tnrdv 

child, aged five years, mix months^ through twenty-one years, ig 

recommefided £o^ m, cbanga in educaticinal etatas by a school discrict, inter^ 

TTTiedimte unit 02- a.ny sohool official, notice of the proposed action 

shall first be given to the parent or guardian of the ehild » 

fb) Notice of the propoaad action shall be given in svriting by 

registered mall to th^ parent or guardian of the child. 

(^) The notice ph^ll describe the propoBed actiDri in dc-tuil, 

inclading apeciiication of the etatuta or ro^ulation undci^ which ^ueh action 
i^ propoiir,d anil a clear and full statement of the reasons tUerofor, ineluclirit 
spacifir^tion of m*-iy teets or reports upon which auch action propofied. 

(d) The notice ahall adviae the parent ar ^iiaj c^ian r^f nny £ilrcr 
naiiva u'duunfcion opportunities ^ if any, available to hii^ child other thp=n 
that propoeod, 

(e) The notice a hall inform the parent or guardian of his ripht 
to contest the proposed SLctlon at a full hoaring before thV Secretary of 
jnducation, or hia dc-signaa, in a place and at a timr; convenient to the parent, 
before the propuFcU aation TtT^ay be taken. 



(f) The notica shall inform the parent or guardian of his right to 

be represanted a.t the hearing by legal counsel, of hi.^ right to uKamine 

I 

before ihn hoaring his child'B school recoids Including rt ti / fc^ts f?r ruporli: j 
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upon which the proposed aetion may be based^ of his right to present 
evidence u£ lils own, inclu.ding e^per t m lea 1 , -^u y c hQlo g i c:*i I , ^ nd edLic ^ ii one. 1 
tGstinianyp and of hip right to eonfrotiL and to c i <js s - tijcrLrriin Ci ny scihoul 
official, erriplt^yoe , or ^gent of n schcjol diHtrieL, intormedialw unit or the 
depaiftment who may Imve evidence Lipcm which iJie propODed Liction may ba 
baeed * 

(g ) Tha iiotico shall inform the* p^.rofit oj- guardian of rhe avaiimbitit 
of varfotia o r jgs ni tio ne , Iricldutng the loc«l chapter of the i^cnn^ yl^Ti nifi 
Assoeiatjon far Rotorded Chlldran^ to anpsst him in cf?nnuclion witli 

tha hoaring and the r^ehool dietriet or i nte r niu d ia te^ Linit iti%^Mlv'cd sl^ull offer 
to provide full inf or niati o ii about such or gani F,atlun to sueh parent or guardian 
upon roqueBt* 

(h) The notices shall Inform thepartiint or guardian that hu is 
pnlitlwd undtir tlio Punn.nylvania Mental Health and K^^ncal li r da e to n Act 
Irj iJiti Ferviro.^ ol a local e;eiiter foJ^ an indepnndLmt ii^r-dLc>il, yc: iio 1 00 I ^ I 
and ed'inationF^i nvaluation i^f his child and ^hnll speeify the nam*-^ j 
addr€^^e, and telephone nu^^ber of thci MH-M_R center in lii^ catclnTnunt area* f 

(i) The notice shall specify the procadure fo^ pursuing a fiearing^ 
which procodure ehall ba stated in a forrs^ to be agreed upon by counBOl, 
which form ^hall dletinetly etate that the parent or guardian must fill in 

LliQ foru^ and mail the BaTxia to the ^thool district ur * nttj r m tjd i ati* uuit 
involved wlthlfi 14 days of tho date of the notice. 
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(jj If the parent os* guardian does not exercise Him right to a hoarin 
T^y Trailing in tho form requesting a hea^rlng within 14 day^ of receipt 
of the aforesaid notice, the school district or intermediate unit involved 
shall Band out a eecond notice In tho irm nnor prescrihed hy paragraphs 
2(a)^E(i) atoovc p whleh notice ahall also dlstifictly adviao the parent or 
guardian that ho has a right to a haaring as preseribed above, that he had beci 
notified once before a^bout such right to a hearings and that his failure 
to respond to the second notice within 14 daye of the date thereof will 
CQnetituta his wa^tver to a right to a hearing. Such second notice Bhall 
aleo be aecotripanied with a form for requesting a hearing of the type 
apftcified in paragraph (i) above* 

(K) Xhe hearing shall be achodul^d not eooner than EO days noi- 
latar than AS daya after receipt of the* rf?queBt for a hea3^iny from the parent 
or guardtan* 

(1) The hearing shall be held in the local diatrict and at a place 
reasonably convenient to the parent or guardian of th# child. At tiie option 
of the parerit or guardian^ the hearing Tnay be held in the evening and such 
option shall be mmt forth In the forin requeBting the hearing aforesaid. 

(m) The hearing officer ehall be the Secretary of Education, 
or his deeignee^ but ^hall not be an officer, etriployee or agent of any local 
district or i nto rTnediate unit In which the child re^idey* 

C^) The hearing shall be an oralp personal hearing, and ehall 
be public unless the parent or guardian specifier a closed hoaring. 
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(o) The decision of the hearing officer shall be based solely upon 
the evidence presented at the heading, 

(p) The local school district or intcrmsdiato unit shall have the 
burden of proof, 

(q) A stenographic or othar transcribad record of the hearing shall 
bo nwde and aJiall be available to the parent or guardian or him represenLa^ 
tivo * Said record may be discarded after three yeara* 

(r ) The parent or guardian of the child mLay be rGprescnted at tho 
hearing by legal counsel of his choosing, 

(m) The parenL or giiardLau ca- his couneol ^hall be given reascinable 
acceee prior to the hearing to all records of tho school dietrict or inter- 
mediate unit conoerning his child, including any tmmtm or reports upon Ich thj 
proposed action may be based* • j 

(t) The parent or guardian or his counsel shall have the rigijt to 
oompel the attendance of, to confront and to eros s - examine any svitneeB tosti 
fying for the school board or Intormediate unit and any official, ernployee, 
or agent of the school district, intermediate unit, or the department who 
may have evidence upon which the proposed action may be baaed. 

(u) The parent or guardian shall have the right to present evidence 
and testimony p Including expert medical, peychalogi eal or educational 
icatiimony. 
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No later than 30 days ^ftoi- the hearing, the* hearing oificer 
mhm.ll render a deciaion in writing which shall a c c QTTipA n i a d by written 
findings of fact and conclusions of law and x^iich mh^ll be sent by registered 
mail to the par ant oif gu^rdia^n find hie coanHol, 

(w) Pending the hearing and receipt of notification of tho dacision 
by the parent or guardimn, th^re shall be no cha^nga in th^ child'H educational 
m ta tus . 

3* Defendant ehall promptly submit the regulationa adopted pursuant 
to paragraph E above to the plalnLiffs and to rhecourt and within 3 days of 
their delivery to tho aohool diatricts and i nte rmedia to nnits shall file 
with the court and plaintiffs a statement of how and to whom .-.aid ri gulntlonB 
and ^.ny covering statemant s wt^re dalJveJ rd. 

4. NotlGe and the opportunity of a due pracese hearings as ^et out in 
paragraph 2 above ^ shall be afforded on and after the effoettve date of 
Ihm stipulation to every child who is mentally r*^tarcled or who is thought 
by any school official, the Inte rTnediat© unit^ or by his parents or gtiardian I 
o be menta^lly retarded, beforo subjacting auch child to a ehango in educatian^i 
itatua as defined herein. 




— — ^ - 

Stuart Bowie J 

Daputy Attorney Genoral 

CounHol for JDefondants 



Thomas Gilhool 
Counsel f or^ Pla intiff s 



Jatedi Juno 18, 1971 
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NOTICE 



To; 



a) 



All parsnt^ B.nd gvm^rdim.nm of mortally rsUirded peraons 
residant in the Corntnonwealth of jPennaylvania 



(2) 



All school Districts and Intermediate Units in the Common- 
wealth of Penngylvania 



Notice ie haroby given 



a) 



that a propo^ od Order approving a Consent 



Agreement and issuing certain Injunctions in Pannsylvania A.^saeiatton 



for Retarded ChiXd^renj^ et^l^, v.. Commonwealth of Pennsylvania^ E * D , 



Pa., C,A, No. 71-42, is on fila with the Clerk of the United States 

District Court and available for inspectipn there and In the offiqas 

of the Superintondent of each School JDiatriot and. Intormedlaie Unit in the 

Commonweaith of Pennsylvania and of eaeh County Chapter of the Pannsylvmnia 

AesQciation for Retarded Children « 

(Z) That the above mentioned action, on behalf of all mentally 
retarded persons who have been denied access to a free, public program 
of education and trainings was begun on January 7, 1971 * ra^ising certain 
pracedural and substantive claims against the laws and practiees of the 
Commonwealth of Pennsylvania, the Department ©f Education « the 
Department of Public Welfare, IE named School Districts and Intermediate 
Units and the class of all Sohool Distriets and Intermediate Units In the 
Commanwealth ^ because of their faLlure to provide a free public education to 
aU mentally retarded children. 



(3) That the propoead Order would 



approve a Consent Agreement 



entered into by the named parties on 



October 7, 



1971, providing that 



each mentally retarded child shall be accorded access to a program of 
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*Uucation and trainirigi t hat notice and an opportiinlty for a hearing MhaU 
be accorded before any change In the educational assignment of montany 
retarded children, that certain sections of the Public School Code shall 
be mo eonstrued^ and that certain Regulations so providing shall be 
sronnulgated theraunder , and that a Special Maater ahall ba appointad to 
iversee the identification by defendante of all mentally ratardad children 
vho have bean denied an aducation and the formulation ard implementation 
y dafandants of a plan to provide a free, public program of education and 
fainlng to all mentally retarded children as soon as possible and no later 
lan Septettiber 1, 197E , and would also issue certain Injunctions consistant 
ith the Consent Agreemant* 

(4) That the parents or guardian of any mentally ratarded child 
>r any school district or intarmadiata unit who may wish to make an 
jection to the Proposad Ordar approving the Consant Agreement may 

so by antarlng an appaaranee and filing a eta^ement of db jecttana 
th tha Clark of the United Statas District Court for the £aatern Otstrict 
Pannsylvasla , 9th and Chaatnut Straats , Philadelphia, on or bafore 
tobar 20s 1971, Hoaring thereon shall be held before the Court at 
30 ©*cl©ckA,M,, October 22, 1971, 
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IN THE UNITED STATES DMTRICT COURT 
FOR THE EASTERN DISTRICT OF FENNSYLVANLA 



PENNSYLtVANLA ASSOCIATION FOR ' 

RETARDED CHILDREN 
NANCY BETH DOWMAK , et al. 

PlalnfeUfs J CIVIL ACTION 

NO* 71-42 

COMMONWEALTH OF PENNSYLVANIA. '* 
DAVID H. KURT2MAN, etal. 



PLAINTIFFS' MEMORANDUM IN SUPPORT OF 
THEIR MOTION TO CONVENE A THREE COURT JUDGE 



Thomas K, Gllhool, Esqaire 
Roam doO, Oof ^forth 13th Street 
PhlliLd€lphl^ « Pennsylvania 19107 



AttQpney for Plaintiffs^ 

Of CoimBeli 

Paal R • Dimond 

Harvmrd Center for L^w and Education 

38 Kirkland Street 

Cambridge, MasBachaaetts 02138 
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IN THE UNITED STATES DISTRICT CC U RT 
FCR THE EASTERN DISTRICT CF PENNSYLVA^aA 



PENNSYLVANIA ASSCCATICN FCR : 

RETARDEO CHILDREN , 
NANCY BETH BC¥/MAN, et al. % 

Flaintlffa CIVIL. ACTICN 

I NC. 71=42 



CCMMCNWEALTH CF PENNSYLVANIA, 
H. - KURTZ.MAN, et al, 

D ef endant s 



PLAINTIFFS' MEMCRANDUM IN SUPPCRT CF 
THEIR MCTICN TO CCNVENE A THREE CCURT JUDGE 

Plaintiffs seekp inter alia, to enjoin th^ enforcement of Pennsylvania 
statutaa and regulations of state^vide applicability on the ground that they 
violata the Due Process and Equal Protection Clauseg of th# Fourteenth 
Amendnfierit to th^Con stitution of the United States, " Such a case 
must be heard by a three-judge court imnri ediately convened purBuant to 
Title 23 U* S, Sections 2231 a.nd 2234^ unless the cQnatitutional issue 
is "plainly insubstantial,*' Ek parte Poraky, E90 30, 3E (1933)| 

Id lawild Bon Voy age Liquor Corp. v. Epstein , 370 tJ.S. 713, 715 (196E). 

The Federal courts under direction of the United Statog Suprerra Court^ 

have eetabllBhed a low threshhold for the convening of a three^judge 

courtf holding that a constitutional issue is ''plainly insubatantiaL' ' only 
if it is f 



1 

In addition to conteiiting , on two grounds, the constitutionality of Sections 
1304 and 1375 of the Pennsylvania School Coda, and the regulations promul- 

gated thereunder, particularly Sectiona 5-400 and 5-2E0 of the Pupil 

Attendance Regulations of the State Board of Education^ plaintiffs also 
challenge (1) the construqtlon an a pendont naatter of Sactions 1330 and 

1335 of the School Code and (2) the conatitutionallty of dofendantB* 
praetiees, applying the cited statutory provisions and otherwise, arbitrarily 
and capriclouyly^ denying to plalntlffa the opportunity of an edueation^ 
Oieterminatlon of thla laet claim, of itself, probably also requires a three 
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•'obviously -^thout merit or . . , its unsound^eae 

so elaa.rly results frorri the pX'eviou^ decipions o£ 

tha [Supreme] ^ourt as to foreclose the subjoct and laava 

no room for the ii^erenc© that the queetion sought to be 

raised ^an be the subject of controversyr " 

Blase V, V/eiHel. 35 F. Supp, 375, 779 (D, N. J. 1949), citing 

California V.^ater Servica Co, v. Redding, 104 tJ. S, 2S2, 255 <1937) * 

See also Bailey v. Patterson, 369 U.S. 31* 33 (196Z)(three = judge court 

may be donied only where claim is ''wholly insubetantialp legally gpaaJcing 

non^ existent- ^ )» The queetion of substantiality is to be determined 

from th^ pleadings and the three judge court %m to be eonv^ned irrespectiv 

of the judge's own view of the ultirTi^e merits of the case* C arras v. 

Mona^han^ 65 F, Supp, 653, 661 (W,D, Pa, 1946)^ The assertion of 

non^- eon stifctlosrtl claims along with a non-frivctoua attpek 

does not t^einove a case from the operation of Seetion 2281; the three judge 

court haa jurisdiction over all grounds of attack and may properly adjudicate 

all of the claiina raiead* Flori da L inrie &£ Avacado Flo war Inc* jy*_ 

Jacobeon, 362 U. 73, 80^81 <1960). Cf. Zemel v. Rugk , 381 U,S* 1, 6 

(1965). 

The only question before the Court, therefore, is whether the 
oonstitutional claims presented by plaintiffs are "wholly and plainly insubstantial' 
or "obviously without merit* '* Clearly^ as the decision of the Second Circuit 
Court of Appeals in McMillan v^ Board of Education o f the State of New York , 
430 F. Ed 1145 (2d Cir* 1970) (per Friendly, J, > and the following o i . 

1 " 

judge court, Compara Dept^ of Employment v, Ug S, , 385 tj* S, 555, 357 (1966) 
wit h E3C parte Sransford ^ 310 U~ S. 354, 361 (1940), See also Query 

United State a 7 316 U. S, 486 (1942); Ggoff v. Wohlgemuto,^ C. A/ No^ 7U3340 

(JE, O. Pa. 1971) 
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statement of this case show* plaintiffs' claims are far from insubstantial^ 

Rather thay ara so substantial as to be dompelling ---to require the 

E 

convening of a three judge court, to require the submission of th^ merits 
to that court, and^ upon haaring, to require judg?m«^ in plaintiffs favor, 

I . STATEMENT QF THE FACTS 

The United State s Supreme Court, in Browgi Board of Edueation g 
347 U.S. 483, 493 {1954)^ definitively stated the purposes of edueationi 

'^[Education] tm required in the performanee of * our 
most basis public reeponalbilitiee ^ . * . It is the vary 
foundation of good citizenship. It i^ a principal inetrument 
for awakening the child to eultural voiuas, in preparing 
him for later * . * training, and in helping him to adjust 
normally to hie environment* [Ijt is doubtful that any child 
may rea^sonably be expected to succeed in life if he is denied 
the opportunity of an education. ^ 

rhis appreciation of the purposes, and of the crucial importance, of 

>ublic schooling is not peculiar to 1954: from Thomas Jefferson to the 

nost recently written itatutog, the purpoaeg of education and Its funetions in our 

lociety have always been clear^ 



Among the cases in this Circuit where three judge cciurts have been convened^ 
see Smith v. Reynolds , 277 Supp. 65 (E. D. Pa* 1967>, a^^d. aub nom. 
Shapiyp V. Thompson ^ 394 U. S, 618 (1969)| Williford v, Laupheimer, JU 
F, Supp. 7E0 (E. D. Pa* 1969); Caldwell v. Laupheimar , 311 Fp Supp. 853 
(E, Dp Pa. 1969); Jenkins v. Georges / 312 F* Supp. 289 (W, Pa. 1969); 
V^^oods v% Jyliller , 312 F. Supp. 31 6 (W. D. Pa. 1970) • Swarb v. Lenno3£, 3 14 
F. Supp. 1091 (E. Pa. 1970), Cooper v. Laupheimer^ 316 F^ Supp. 264 
(E.O* Pa* 1970); McElroy v. Santiago. 319 F/ Supp/ 284 (E. D. Pa. 1970). 

Cornpare the statement of the purposes of education forumulated by th© 
Council for Exceptional Children, a department of the National Education 
Association^ and the largest professional organisation in special edueatlon- 
*'Pollcy Statements Basic Comnxitment^ and Responsibilities to Exceptional 
Children", Journal of Exceptional Children (Feb. 1971), p. 424* 
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Thesa purposes pertain witii equal, even greater, jforce to retarded- 
citlaexis* Absent a structured, formal opportuiiity to secure an education, 
the purposes will not likely be realised by retarded citizens at all; for thamj 
development and learning im unlikely te come in/ormally or by happenstanc e, 
as it does for so many others^ And the coneequem^s ^a.re considerably more 
severe for ratarded citi^enSa Absent education tKe retarded citizen will 
be unable to provide for hinfiaelf and may even be incapable of self ^ care 
liance in jeopardy of institutionalis^tionp loss of .libertyj and even loss of 
life. If, as Justice Holmes wrotep education is, because of its high and 
parvasive purpose^ ''one of the first objects of public care*-* Inter state 
Consol, Ryp_ Co^ a s j a ehu setts^ 207 79, 87 (1907), those purposes and 

the cir ciinnstanc es of retarded children combine to require that the 
universal undertaking of the states to provide education for all fijEtend^ too, 
to all o£ the retarded. 

Yet across the coiintry approKimately 60% of the children c£ echool 
age who are retarded are not receiving an education* President's Committee 
on Mental Retardation^ R> 69, Annual Rapor^. p* 18* In Pennsylvania, 
50,043 children are enrolled in special classes for the retarded* Yet, 
in Pennsylvania, thara are at least 103, 800 retarded children of school 
age as many as 53, 400 children are not receiving an education* 
The eleven named plaintiffs here are fairly r eprasentativa, in every way, 
of these rnany children who have been denied access, formally and ii^orrnaJLly, 
in a great imaginative variety of ways, to public schooling. Their number 
can not yet be fully specified but in a 1963-69 Report* by way of e^camplep the 
Director of Special Education of the Philadelphia School District aatimated 
there were 58, 000 retarded children of aehool age in Philadelphia of whom 

4 ' 

The estimate of the number of retarded children In Peimsylvania is based 
upon the Stedrnan-Sher wood incidence index (1967)* 
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Sp 040 were In special cUsees, Cn Janiiary 1, 1968, 426 retarded children 
were oa waiting ligta for special cUssei in Philadelphia* Rgport pf the 
CQllaborative Study of Educational Programs far Handicapped Children 
(Dec. 1968) p. 46. The 1965 Stata Plan ^ admlta to 20,000 retarded children 
net now served by public ipeciaJ education classes, and apaaks amblguDUily 
also of another ^'perhaps 80,000 . , . who do not fit into nuriery claflses 
or public school spacial education." Com, of Penna. ^ The Compr ehgngive 
Mental Retardatjon Plan (Dec. 1965) p, 4. 

The exclusion of these many retarded children from the schools in 
Pennaylvania and in the nation rests upon the myth that they are not educable. 
The myth has been embodied, inter aliaj in state statutes, ineluding those 
hare contested, and in a pattern of practice, also contested herei that in 
arbitrary and irrational fashion withhoIdH schooling from these children. 
And myth it is. or^ more properlyj fictionp 

In fact, as Aubrey J. Yates, B^h^vjn^ Tk^T^^py (1970) p. 324 vmcitmB, 

"* , , the peasimlitie vle^s, which have been so 

widely and for so long entertained regardiagthe ineducability 

of the mentally defective, are unwarranted. 

The Council for Exceptional Children*! recently proffered ^^Policy Stat^nenti 
Basic Commitmenta and Reaponiibilities to Exeeptional Childrai*' imderscoras 
the same faeti 



"There is no divisiding line which eKcludes some 
children and includes others in educational progrwiSi 

-'Mentally ratarded children of yesteryear who wer© 
eKcluded because they were 'unteachable'have 
recently become 'adueable^ or 'trainable, 
journal of Exceptional Children (Fab, 1971) pp^ 422, 4E9, 



5 

Required the Commonwealth by the United States Department of Health, 
fidueatien and V/elfare undar Publie Law 38-156, 

O 

FRir 



A careful review of roccnt litc'rature and axperi^nce in the education of refcarded 
ehildren, Philip Rods , ''Trendi and Iksugs in Special Education for the Menta lly 
Retarded"^ E^duGatian and Training of th^j_^4e^t^lIy Retarded, vol, S., No. Z 
(April 1970), p. 51, concludesi 

"retardGd children ar^ . , . developing individuais with potential 
for growth and learning, Even thu most profoundly retarded . , , 
have some capacity for development. The scope of special education 

[should Rrtd can] include all levels of r eta rdaticn . ' ' 

Compare, President's Committee onMental Retardation, Six Hour Retarded 
Child (1970) pp. 4, 17, stating the goal of a zero-^rejoct,' all ineluave 
educiLtional aystenrip 

Export opinion is univorsally of the same mindi there is no such 
thing as an uneducable child. Classification of children to the contrary ^ 
as by the statutes and practices challenged here, has no basis in reality. 

In fact, of every 30 retarded citizens , 25, with aducation, sra 
capable of achieving self ^ eufficiancy in the same of entering the ordinary 
labor markat* Another 4, with eduQation? are also capable of achieving 
flglf= sufficiency, though in employment in a sheltered environment. And one, 
wtti education, is capable of achieving self^care. See, e. g. , Cohen* 
^'Vocational Rehabilitation of the Mentally Retarded, ^' pBdiatrig ClinioB of North 
America, vol IS. , No. 4, Nov. 1968, p. 1021; President* a Committae on Mental 
Ratardatlon, MR 69, Annual Report, p. 17; And see, the admission ©f the 
Commonwealth '^aevaraly retarded pereons (with I, Q, 's of lass than 35) 
Gall learn self^care and often even socially useful activities" at p. 92 ofBie 
Comprehe nsive Mental Retardation Plan ( Dec. 1965). To eQnt?,nuo the false 
classification is not only to frustrate the purposes ef the fundamental state 
undertaking in education and to exact a heavy toll in liberty and In life from 
retarded clnigena, but it is also to impose upon the state the great cost of the 
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continued institutienalization of the uneducated ratarded. 



At issue here ig the constitutional rationality of the pervasive 
pattern of formal and Informal exclusion from public schooling eofferad 
by the eleven plaintiff children here named and the unnumbered children they 
repreaent. At iseue is tho constitutionality of Sections 1375 and 1304 
of the Penngylvania School Code, of the conduct grounded in those and in 
other gtatutory provisioned and of the unreaaoned and unaccountable process 
of exclusion, itself hiding, ot seeking to hide, the irrationality of the classificatio 
Simply Btatedi {1) whether tlie Commonweftlth may exclude retarded ehildran 
from the public schools without notice and a prior due process hearings and 
(2) whether tha Commonwealth may separate out plaintiff retarded children 
while eKtending to all others a public education. These qye&tions, substantial 
and compelllngvas what follows will ihow, require a three judge court for thair 
resolution, 

U. ARGUMENT ON THE MERITS 



A* The Excluaion of Plaintiffs from l\iblic Schooling Without 

Notice and A Full IPrior Hearing Denies Them The Due Procees 
of the La w 



Plaintiffs may not eonstituionally be excluded from the benefit of a 

7 

public edueation without notice and a prior hearing* As the United States 
Supreme Court said in ArnrietrQnj v, Mante j, 380 U^S. 545^ 5S2 (196S), due 
6 ^ — ^ 

Znstitiiionitl cara costs about $40^ 000 per bed in constructiGn coits and 
yearly maintenance of the retarded rangee from $E0OO to $10^ 000* Presidents 
Committea on Mantal Retardation* Thegei Mugt Be_Efluah America*© Naade 
in Habilitation and Employment of the Mentally Retarded {1969) p, 14p Compara 
the earnings potential of an estimateiir E million retarded per sore capable of 
learning to support themaelvea but who have not yet bean taught* 

7 

At issue here is (1) the eonsttt'ationality of Section 1375 which authorises the 
aKclueion of childran from tha schools ae ^^unaducabla and untrainable'' 
with no notice mid wthout a prior hearing; (2) the constitutionality of Section 
1304 which authorizes the postponernent of admission of any child with mental 
age under 5 years and of tha Pupil Attending Regulation8» Saction S=-220, 
which provides for an ''appeal to the Secretary of Education" never yet 
Used - - but does not require notiee of the right to a hearings a statemert 
e£ the basis of the postponement, or the opportunity to praiart avidence, 
to cross-examine^ or to representation by counseli and (3) tha constitutionality 
of any eMelusien, refusal to admit, or postponement of admission of any 
Q Ltardcid child of school age, however formal or informal, with no notiea and 
• ir^Lthcvt a prior hearliig. 



pracesi requires that tha opportunity to be heard ''must be granted at 
B mtinlngful time and fn a meaningful mannarJ^ 

The Court has repe^ted^y held that where a person'* essenttal 

interests are at stake, final gsv^rnment action myit await opportunity for m hearing, 

The aiterhative is to conslgr! these interests tu ''the play and action of 

a purely personal and arh\ trary powe n'Vick We v. Hopklni , 118 U.S. 356 

370 (I8S6). Thus, in the folloynng el rcuTistances , 1 nter I a. due proceiS 

has been held CO require nQtlce and a hearing befQre essential intepesti 

are disturbed by government action. Arms t ro n q_v ^ Mango , 380 U,S* 5^5 

(1965) (deprivation of parenthoQd) ; Cole v. Young , 351 U.S. 536 (1956) 

Sloehower v. Board of Higher Education , 350 U.S. 551 (1956) (dismissal 

frprn employment): G o J d sm j_t_h _v . United States Board of Tax Appeals , 

270 U.S. 117 (1926) (accountant ' s qua 1 I f t ca 1 1 ons to practice before the 

Board of Tax Appeals); Sc_hware v. Board of Bar Examiners , 353 U^S, 

232 (I557)9rlght to take bar examination), Snaidach v. Family Finance 

Corp . , 395 U.S. 337 (1969) (prejudgment garni ihmen t) . Host recently, in 

Goidberq y. Kel ly , 397 U.S. 25^+ ( 1 97Q) (pub I 1 c assistance benefits), tha 

importanee of a full hearing prior to termf nation of a benefit granted by 

8 

the state was reaffirmed* 

That a public educatton Is iuch a weighty interest as to require 
notjee and a full hearing prior to deprivation If by now well settled. Se#i 
e.g., Diwn v. Alabama State Boardof Edueation 29i+ F. 2d. 150 (Sth Cfr, ?961) 
cert denUd , 368 U.S. 930 (1961); Woods l^i gh t . 33^ F, 2d 369 (5th Cfr, 
1964); Esteban v. Central Mii sourf State Colleqa, 277 Supp. 649 (W.D. 
Ho. i^A7>j y^^^r^P. T^nu/hriHg^^ 38I F. 2d B07 (2d Circuit 1967); 



8 

This District Court anticipated the Goldberg holding in Caldwell v* LauphePmer, 
311 Supp* 853 (1969) (three Judge court)* And, simi I aTFy , th! s C ourt 
required a prior hearing f n _ Siwarb y . Lennox. 314 F* Supp^ 1091 (1970) 
(confeision of Judgment) and _HgElroj^ v. Santiago, 3t9 F. Supp, 284 (1970) 
(distraint for rent) (both three J udge Courts) , 
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Strlcklin v, Regenta^ if Univ. of V-iggQngin. 297 F. Supp. 416 (V/. D. Vfle, 1969); 
ScQville V . Board of Ed. of Joliet^ 236 F. Supp. 988 (N, D. IlL 1969) 
aff^d, 415 F, 2d 060 (7th Cir, 1969) rev^d en banc F, (19?0)| ' 

y ought V. Van Buren Publie Sehools. 306 F. Supp. 1380 (E. D. Mich, 1969) 

Her©, however, notice and a full prior hearing ii even rncsr m 
critical than It wap in any of the above cited cases. Here, the state nst 
only deprives plaintiffs of tka b-anefit of public education, but it aleo 
ri) atigmatizes plaintiff children forever as mentally defective, uneducable, 
untrainable, not yet five years montaUy, or unable to profit from further 
eehoQling and (2) deprivog thenri of th^r l^at and naceesary Ghance to iecure 
whatever bUi sings of liberty and life thoir talents might, with education, bring. 
Together the^e two (actp mean that the at.tte in excluding plaintiff children 
from the public sehf oU roadara them inGvitably wards of the atate or of their family, 
forever the subjects of ridicule or pity, but never free and self -sxifficient- 
How much more seriouo is the *'lifetirne stigma'^ hOw much more '^drastic the 
action^', than that which flows from a record of dieciplinary eKpulHion for 
difltributinn political magasines which contain a few untoward words. Cf. 
Voufiht V, Van Buren Publ ic Schools, 306 F. Supp. 1338, 1393 (E, Mieh, 1969), 

Recently, the United States Supreme Court eonsidered the ngcaesity 
Of a full due procasa hearing bafora the state stigmatizes any cill^an. 
V/igconain v, Constantinaau^ 3 9 U.S. Law V/k. 41E8 (January 19, 1971), 
There the poiiee, without noti^a to her or a prior hearing, had posted a notice 
in all retail liquor establishments forhiflding sales to Mrs. ConBtantineau becausa 
of her ''exceaslve drinking*'. The Court wrote; 

"The only issue present here is whether the label 

or characterization given a perien by 'p^^ing'* though 

a mark of illneas to some, is to others such a stigma or 

badge of disgrace that procedural due prcLcesi requires 

ntocie and an opportunity to be heard. We agree 

with the district court that the private intarest ig such that 

those requirementg . ^ * muit be met* 
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"It Is significant that mostof the prevfsions of the 
ill I of Rights are procedural i for it fs preeedurg 
that marks much of the difference between rule by 
law and rule by fiat, 

"Only whgn the whole proceedings leading to th© pinning 
□f an unsavory label on a person mrm air#d can oppreiilve 
results be prevented." 



The labels here * "uneducable and untrsi nab 1 e" , '*sLrbJeat to the 
laws for mental defect! ves", "not yet attained a oriental age of five years"p 
"unable to profit froTi further public school attendance' can have only a more 
severe effect on the young andfmpressi onabi e child than the posting of 
"excessive drunkeness" on an adult. Furthermore, t© daprl'vc^^\ a child of 
the fundamental right of educktltnpp rather than the nfxed prIvMage of access 
c© alcohol p is a far more severe deprivations 

In circumstances sinfillsr to those here, e^elusion for othar<^'^^ un^ 
specified '*medfcai reagons-'j another federal district court In Wisconsin 
ordered the named plaintiff and the class of all medicany excluded children 
reinstated In pubMc schools and ordered further thmt a full due process 
hearing be held prior to any futyrt exclusions. hBr]eQa v» Beard of SchopJ 
Directors of Hi Iwaykea , C.A. No* (i,D, WU, , Sept, 18, 1970),^ 

The court directed that a du€ prDcesi hearing muit Include ipeci f I cati on of the reasons 

for eiccluslon m prior hsraring, th# right to be represented by counsel i to 

confrOfit and cross-exanrj ne witnesses* and to present evidence and witnesses 

on the child's behalf » a stenagraphic record of the hearing, m final 

decision In writing stating In detail the reasoni for any eMcluslon and sptcl-* 

f faction of available public adueatlon alternatives. Cf, Q o 1 d be r g v* Ka 1 

397 U.S. 25^ (1970)1 Ca I dwe ? 1 jr. Lay p he 1 mer . 311 F, Sypp, 853 (i.D, Pa. 1969) 



9 

Of! February 25, 197^? in another related case, a three #udf ^^^idera I court 
denied a motion to dismiss 1 n St#wa_rt_j/^ Phi 1 11 ps , C.A, No* 70^1199^ 
(0. Mass.), where plaintiffs are Seeki ng to enjet n their designation as 
*^ental ly retardad'' and their placement In special classes wlChout notice and 
an opportunity for a prior, full due process htarfng. 
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The failure to provide notice and a full hearing before excluding 
plaintiff retarded children from the public schools and thus bo vitaJly 
affecting their fundamental interests constitutes a denial of the 
procesa due aach plaintiff and every mombor of tha class thsy represBnt. 
Sections 1375 and 1304 of tho Ponnsylvanla School, Code and Section 5=220 
of the Pupil Attendance Regulationa and tho action of dafendante In any way 
excluding retarded children from the aohools without notice and a prior 
hearing are unconseltutlonal. 

Plaintiffs have atated not only a ■ubstantlal claim but a compolling 
one. Certainly, a three judge court must bo convened. And further, the deprivation 
of the constitutional right to duo process alono warrants ImmediMa readmisBion 
of plaintiff retarded children to public achooling, see e.g. , Dixon , \7ogd,. 
^-"ff^^ Marlega, supra, equl table raeoupmBnt of any money Bpent by 
plttintlffs' parents in any attempt to eecure to their excluded children 
a private edueatlon. and compensatory education for the days, months and yeara 

the Conrwnonwealth deprived plaintiffs of all educational opportunity. 

See United States v. Jefferson County Bd. of Educatio n. 372 F Zd 836. 

391-92, 900 (5th Clr. 1966) aff'd. en banc. 380 F. 2d 305 (1967)| Hobaon v. 

HanB£n, 269 F. Supp. 401, S15 (D.C. 1967), aff'd. aub nom Sm«k v. 

Hansen^. 408 F, 2d. 175 (D.C. Cir. 1967). 

B, The Exclusion from Public Sehooling of Plaintiff Mentally 
Retarded Children Deniffl to Them The Equal Protection of 
the LiBw, 



Opening argument for South Carolina before the United States 
Supreme Court in Brown y. „Bonrd o f Pi diin Rfio n . 347 U.S. 483 (1954), John V/. 



Dav^'. said: 
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"May it pleage the Court, I think if the appcllanta' 
construction of the Fourtaentii Amendment should pre- 
vail here, there is ns doubt in my mind that it would 
catch the Indian within its grasp Just aa much ai the 
Negro. If it should prevailp I am ynabie to see why 
a state wculd have any lurther right to be|]regate Ite 
pupils on the ground of aex or on fclie ground of age or 
on the ground of mnntai capacity. {Emphaeii guppliad), 

PlaintiffR' argumfjnt here is much simpler. Plaintiffs do 
not here challenge the soparatlon of special claages for rotardad children 
from regular classes or the proper assignment of retarded children to special clagsas. 
Plaintiff retarded children raise only tha question whether thg state, having under^ 
taken to provide public education to all of its children, including to all of 
ite exceptional childran, may deny it to plaintiffa entirely. 

Sections 1301 and 1372 of the PGnnsylvania School Code declare explicitly 
the Commonwaalth* 5 longstanding undertaking to provide public aducation to 
all ehildren of echool age. Yet at Section 1304 the School Code providae for 
the eKclusion from echool of ehildren who have not yet attained a mental age 
of fiy^, and at Section 1375, for the eKelu^ion of **uneducable and untrainabla^' 
ehildren^ The constitutionality of each of these st^^tiifcory proviBions is hare 
at issue. Retarded children have also been excluded from tha schools undar 
centortad and CDntrived applications of Section 1330(2), as "unable to 
profit from further public school attendance'^ and of Section 1326, as not 
yat aight yaare of age, and for even lass epaciflc and, in many casas^ unknown 
reasong. Tha constitutionality of thsrie practices is aleo at laaue here* 
Stated simply, def «adants have excluded plaintiff children from th© public 
schools, fail^f' to jj^uvlde alternative public education, and tharaby flystamatieally 
deprived plaintiffs of aji aducatian while offering it fraely to all othar school 
children* The named plaintiffs are a clase of Ghlldran who have been daprivad 
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of all public education while b much larger ciass of children is offered an 

educatfonel oppDrtunlty by che icate. The ctntral issue is whtthef such patently 

different treatment Of two claiies of children Is justified under the appiicab!© 

Standard of review. 

The Standard of Rtview Under the Egu^ l Protection Claui e 

THere is no dijubt that the Equal Protection Ckaase appMes 
to the staters actions In providing the Opportunity ofpublic education to Its 

residents, '^Such an oppBrtunity, where the state has undertaken to provide It, 

is a right which T^yst be made available to ell on equal ter^sj' B_rown_v. 

Board of Edyeation , 3^7 U.S, U3l (195^) J° 

There appear * however, to be two standa«di under theEqual Protection 
Clause for reviewing ste te actions which result in differentia! treatment of 
two classes. Under the restrained standard of review, state statutei and 
practices are upheld If they fulfMI any legitirnate governmental purpQSe, and if 
the means chosen are rationally related to that purpose and are not arbltPary. 
E.g., Horey v. Doud , 35^ U.S. 457. ^65-66 CI9S7); MgGowan v. Harvlahd , 
366 U.S. klO, (1961); Levy Louisiana^ ^QK U.S. 63 (1968), 

In contrast, classifications made by the state which aft suspect (e. g, , 
v^alth or race) 0£ which affect a f undaTtenta I interest {e*g,, votfng or travel) 
are lubjected to strict scrutiny and upheld only If necessary to promote a 
CQ^pelJIng state interest. E.g., Shapirp v. Thompson . 39** U.S. 618, 63^ (1969); 
Loving v, Virginfa , 388 U.S. 1, 9 (I967); Harper v. Virginia State Board of 
Elections, 383 U.S. 663, 67O (1960). 

AUhough the strict standard of review Is applicable in this, 
an education case, defendant's actions deny plaintiffs the equal protectlBn 

10 

Among the cases applying this principle to nen-raeia! cl ass J f 1 ca t i on%=^r^^ 
In public education, see e.g., Hoos^er v, Evani . 3Ii4 Supp* 316, 3l9^'2l 
(D. St, Croix 1970); Alexander y. TheTiPSan . 313 F. Supp. 1389, 139^ 
(CD. Cal , 1970); Hobson v. Hanson . 269 F. Supp. ^401 (D,D,C, I967)* 
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nf the laws under either etandard, in three partlculsrs? (1) by denying a public 
education^ altogether to plaintiff class while granting it to all others^ apparently 
bacauSG plaintiffs are retardedi (E) by dGnying a public education altiBgetbe^-' 
to plaintiff g v/hile granting it to an approxirnately equal number of retarded 
childrQn; (3) by dGnying an education altcgathor to tho iubelagi of plaintiff 
children^ who cannot afford private educatlonj while granting education to 
all other children in the itate. 



That the atrict standard of review Is appiicatala here scarcely requirea 
argurnent. The aicDmiums to education are by now so familiar that extended 
discussion of Its fundamontality would be misplaced here* SufficG to say^ 
as the Court put it in Brown Board of Educafciori , 347 U.S. 4G3, 493 (1954)i 

11 

'*Education is perhaps the moat Impertaht function of state and local governmonte* " 
Education affectively under gtrfyp the eNereise of all other baeic rightii ipeechp 
association, travel an^ aa the circurngtariceB of plaFintiff e here clearly illuatrate, 
liberty and life Itself, V/lthout education neithar citizenship, nor self- realisation, 
nor even gainful employ°ment is int)^s day possible^ Cna would be hard put, 
as the Court has noted, to conjure any right more fundamental in this day* 
Similarly, the Constitution of each state in the United States recognizee 
education as fundamental^ so fundamental that the lawe of all but three maka 
education compulsory for at laast ten year of each parson's life* 



11 

Tha Browfi Court did not diseover the fundamentallty of educationi Mr* Justice 
Holmes^ characterisation of education as -'one of the first objects of public- 
care'' has bean noted above* The Northwest Crdlnanca providadi Schools 
and the means of education shall forever be encouraged. " OrdinanQe of 
1787, Sec* 14 Art, 3, The Brown Court merely rehearaed a long evident 
faot: education is of the deepest importance to the devalopmant of every 
child, Saep e, , the etatemanta of each of the last four PreBidentsi 
1963 Code Cong. & Adm. 1450 (Kennedy); 1969 Coda Cong* It Adm* N 2830 
(Nixon); 1968 Code Cong. & Adm. N. 4648-49 {Jahnsen); 1965 Code Congi &£ Atoi. 
1448^49 (Johnion); 1958 Code Cong. & Adm, N. 541E (Eisanhower). 
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It is for these familiar reasons that in Hoosia^ v. Evans, 314 

Supp, 316 (1970) thm District Court in St, Crobc , the other distriet gourt 

in this Circuit t© face the issua, held that the interest in oducation is §o 

fundamental that a cUs sifieatlon which affects education muat be subjected 

IE 

to the atricfc standard of review. 



Furthermeres ehlldran conatitute a discrete and insular minortty 

unable to protect their interastg by partiGipating in the usual political 

process and are therefore, traditional subjects for special protection by 

the judiciary. Retarded children, regarded historically with prejudice and 

subjected to discrimination, even more certainly constitute a diecraet and 

insular minDrity to whom the usual political processes are not open. This, 

too, requiree strict scrutiny of the clas lifications here challenged. 

United States v. Carolene Products, 304 U, S. 144, 15b, N, 4 (1938). 

Similarly, stricfe gcrutiny is requirad beeauee defendants' actions 

also result in a suspect wealth classification: plaintiff c hildr an rauet 

purchase whatever education they receive, while the state affera all other 

13 

children a public education free. For each and all of these reaaona, this 
Court must strictly scrutinise any purpose proffered by the Commonwaalth 
for excluding plaintiff children from public education and must exact of 
daf andante a heavy burden of justification. 



Among the cases in other Circuits so holding, mmm Hsbsan v. Hanaaft 269 F, 
Supp. 401, 507 (D.D.C. 196?) and Ordway v. Hargravea~ C, A. No. 7US40-C 
(D, Mass* Mar* 11, 1971) C*'It is beyond argiiment that the right to receive 
a public school education is a basic persotial right or liberty* ") 

13 

The weitth classification does not bear even the superficial neutrality of the 
faulty wealth classifications in the criminal process md voting casas« 

p Gfiffin V. Illinois ^ 351 U, 12 (1956); Harper v, Virginia Stat^ 
Board of Elections . 383 U,S. 663 (I960), There all paople ware charged a 
uniform price for tha transcript or the vote, but the differential affect on 
tha indigent made for a suspect classification, Hara one class of perions 
is required to pay for a private education while the state offers an 
education free to all others. Within the plaintiff class, of courge, is 
the sub-class of plaintiffs unable to pay the purchase price of any private 
education, parsons who are effeGtively denied an education altogether* 
Cf. Tate V, Short , 39 U.S. Wk. 4301 (March E, 1971). 
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. 2 . T he ^privation of^Sgual Protection of the Laws^ 

(a) By denying a publie edueation altegether to plaintiffs while 

granting it to all others, tho Commonwealth deprivai them of the equal 

protection of the laws^ Stripped of the surplusage of the applicable statutory 

language, and adding at loast somo reason where none has been given^ the 

State' e pui ported reason for excluding rQtarded children is that they arc 
14 

retarded* At trial plaintiffs will present incontrovertible proof that 
@ach and every child Lb educable, capable of 'mproving his skills and 
aehieving a degree of self - euf ficieney ar aelf-care. 'Plaintiff children 
share in common with all other children this capaeity for improvement of 
self with education. There is^ deapite Section 1375, no such thing as an 
"uneducable and untrainable'* child. Thus the state's purported claeeifying fact, 
retardation, provides no rationale for the eKclueion of plaintiffs from 
public aducationii 

Rather^ the reason r exclusion muet be administrative convenience^ 
an asserted inability of particular teachers and schools to educate plaintiff 
children- Such a^n inistrative convenience, however, is a meaiB to an and^ 
the education of children; it is not a legitimate purpose in and of itself* 
So far ae administrative canvenienca resolves itself to fina^cei the reaaon 



14 

It might be asserted that the objectionable statutes and pracfices are 
targetted to exclude particular sorts of retarded dhildren. As the 
evidence will show and as is argued at (b) beloWj if so, defendant's practices 
and their application of the statutes are, put mildly, wide of the mark, 
for virtually every member of the excluded class has a counterpart, similarly 
circumstanced^ who is receiving public schooling* The rnore basic responea, 
of courae, is that argued here, that -^o child '^vithin the class o£ retarded 
children or among all children differs from the others, from the perspective of 
the purpose of public educationi every child im edueable. Each mambar of 
the excluded class has counterparta among others^ almllarly circumstanced^ 
who are in some school and are learning* 
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for exclusion becomes thw protctition of tho public fisc. V/hiU a state may 



logitimately seek to UmiE its CKpenditures , it may not accomplish such 

a purpose by invidious distmetiong between classes of its citizens. 

It IB not enough that a classification may save the statcj money. As the Court 

made patently clear in Shapiro v, Thompson , 394 U.S. 618, 633 (1969), 

the classificAtion must also have some independently rntiDnal basiB, 

This classification has none; it must fall. 



The state s di^clarod purpj .ij, its only lepitimate purpose, is the 
education of children, WhQre..then iS the l»:!pitimacy in excluding plaintiff 
children from public fiducation altogether^ Ab ail plaintiff children are educable. 
where IB the rational distinction between plaintiff children who are Bxcluded md 



15 

The claeaificaiion implicit in Saction 1304. children ages 5 year 7 months 
with a mental age over five years , who are welesmed to achool, and children 
aged S year 7 monthi with a mental agd under 5^ who are excluded, may be 
thoaght to rmmt on the proposition that retarded children will learn batter 
later. All educational opinion is to the cQntrary. See., e.g, Dybwad ^ 
LaCrogse. * 'Earl y Childhood Education Is Essential to Handicapped Children.*^ 
18 J. of Nursery Educ. No. 2 (Jan. 1963); Dybwad, The Mentally 
Handicapped Child Under Fiv e (1969). As the Policy Statement af the 
Coancil for Exceptional Children puta it, and it is no JUrprite in a decade where 
tho value of earlioT edueation haa been fenerally realized and pursued: 

'^BecauBG of the exceptionali^ many children need to begin ; 
their school experience at an earUcr age tljan is usualfer children 
in our society , , . , Increasingly it is apparent that formal education- 
al experiences at earlier levels would pay rich dividends. 
Far the full development of the capabilities of . . , the mentally 
retarded . . , early educational programa arc of critical importance.'* 
J, of Exceptional Children (Feb. 1971) pp. 421, 423. 

From the perspective of the purposes of education, rationality directs that 
retarded children should b^n earlier, not, as 1304 has It later. 

Furthermore, Section 1304 is patently arbitrary and irrational. First 
graders are not universally tested anywhere in Pennsylvania, but on a 
normal diatributlon of intelUgenr^ ^mong first graders aged five years, 7 
months or over^ ajL leagt t^i**y percent will have, mental ages tfAd^ 5 
yeara. So manv ^*^^ents are, of course , not, excluded from the schools, 
^afH— s much smaller number are singled onf- willy=nilly perhaps 
the look on their face, or the color of th V r mother's coat when they 
come to regiater teated and excluded. 



other children'? As plaintiff children undeniably have a fundamental interest in their 
education, why is it necessary for the etatQ to exclude plaintiff children from a 
pyblic education altogether? If plaintiff children might slew the progress of 
quicker childran, they may be placed in separate classes according to fair and 
accurate procedures* including adequate provision for review and aisignment. 
Many schools use more advanced students to aesist in the education af the retarded, 
to th& benefit of both, V/hat compelling state intereftj indeed, what interest at all, 
is promoted by the axclueiDn of plaintiff children'' 

Rather than excluding plaintiff children altogether from public education, 
rationality and the Constitution require that Section 1372 be applied to all children. 
Tha CQmmonwealth must be enjoined to assure that each child has a public education 
available to him in the local achool dietrict, in special classes or schoals for ex- 
ceptional children* in epacial achools speratad by the state* in approved schoolg 
outside the public schoole, in special institutions or in homebound inatfuctidn. 
Having undertaken the responsibility to educate all itm childran, the ^tata may 
not now be heard to demur *invididUsly, ^ . thereby depriving piaintiff class 
of the benefit of education 

(b) By denying a public educatlpn altegethar to plaintiff children, 
while gx^antlng it to an approximately equal number of retardad children, the 
Comjiion wealth deprives plaintiffs of the equsul protection of the laws. So (b^T' 
as defendants might seek to justify the initial classification on the asfiertion that 
plaintiffs are retarded and thus different, the justification fails to explain why 
over SOj 000 equally ''different" children are being provided a public education. 

In Waihlngtpn, D. C* , Judga Wright' e ordar dissolving tha agisting track 
system led to the retesting dt over 1, 272 children assigned to the ipecial track. 
The tests revealed that almost two-thirds had been imprfaperly elassifiad. 
Smuck % . Hobaon, 408 F. 2d, 175 (D, C. Cir, 1969). And see Stewait v. 
Philips , C, A. No . 70^1199-F (D, Mass. 1971). 
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Plaintiff children ran the ratige of intelligence and skill among retarded 
children of comparable age, yet plaintiffs have b©on Qxcluded from public 
education while similarly handicapped childfen have not. Am the proof will 
3how, virtually every member of the excluded class has a counterpart, 
similarly eircumatanced , v^ho im receiving 'public aducation* See * e.g., 
Note 15 > supra . Surely, this anequal treatment of thase two classes of children 
caii^Qt be juatifii&d under either standard of review* 

(c) By denying an aducation altofether to that subelais of plaintiff 

children, who cannot afford a private educatiofi, the Commonwealth deprives 

them of the equal protaetion of the lawa , In addition, to the solicitude owed 

all membei-s of plaintiff i * class, sec page IS, aupra^ special judicial protection 

should be afforded to plainitff children whose parante are iadigent. Sea 

Michelman, "Suprems Court, 1968, Term, FDrwardj Protecting the 

Poor rhrough theFovirteenth Amendment , 83 Harv. L. Rev, ? (1969)* 

For thie epocial clasa of children^ the state's denial of all opportunity far an 

education is complatei theic children will never receive any education at all 

because of their parents' indlg.^-ncy. For the indigent plaintiff, this 

is mnt merely a ease of unconscionable and unequal treatrnent at the hands of 

the €tatei thii im total deprivation of all opportunity for even a modicum of 

independen^^^ self-eare or self-sufficiency* Their mandated misery im fore- 

shortmad onlyby ftaaccidenti which result in their early death* The indigents in 

plaintiffs* class surely deaerve a minimum of protection from this Coort to 

1? 

avoid the disaster which otherwiee will be their lot. 



17 

Whether the ground for such concern for indigent plaintiffs' education, 
be due process or equal protection the result is the same: the provision 
of an opportunity for an education to indigent plaintiffs « In Boddie y* State 
of Connecticut . 37 U.Sp Wk. 4294 (Marah 2* 19?1)| Mr. Justice ~ 
Harlan^ s majority oplfiien holds that the denial of access to the courts to seek 
a divorce, because of the party* e indigsncy and a filing fee, violates dae.^ 

process. Justices Srennan and Douglas., concurring, suggest ttet the 

denial of court access to the parties because of their indigency violates 
aqoal protection as well, Qriffin , Pouglas » and Harder and Tate v, Shart , 

37 U,S, L* Wk. 4301 •« decided the same day as Boddie and much like the matter 
here, concerned with poverty leading to institutionalization seem to syggest i 

trliat equal protection graund i.^ mora appropriate, Michelinao , ^ugra, steers 
T^'ddle course '•mlnim''.m protection for the poor" cases* 
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3, HcHjIlan v. Board of Edueatlpn of the State of New York, 

in a cai€ not unlike the one now before theCou rt , MeHLl 1 an y, loar d 
of Education of State of New York . ^430 2d. ]\UB (1970), theCourt of peals 
for the Second Circuit overruled a district cDurt^i refusal to convene a three 
Judge court and I ti dismissal of the ©^plaint ai to the Sfeteof New Vork. 
Thtpe the plaintiffs were brain injured chMdren attending private schooU 
Under New Vork law, If adequate facnitles or initryctlQn was not available 
in public schools, the state was authorized to pay up to $2,000 a year for 
each chiJd In an approved private school. The plaintiffs, each of whom had 
to pay about $3,000 In private tuition, challenged the $2,000 limitation and 
the failure of defendants to provide public school t:lasfes adequate for plaintiff 
children* They sought an injunction t© prohibit €nforeement of the $2,000 
celling and to require defendants to provide an adequate nuTiber of special 
c1 asses • 

On the filing of the complaint, two of the three orfflnal plaintiffs were 
admitted to ipacial claisei for the brain Injured In the public schooU. Tve 
eddit[6ha1 plaintiffs intarvenedj and one was immediately accepted Into 
a special class in pyblie seheoK (Note that in New York public schooti special 
classes are maintained for brain injured children, while separate daedal 
classes are maintafned for thoia, like plaintiffs here, wtio are mentally 
retarded.) 

In reveriing the dismissal of the complaint by thecDurt below and 
Its refusal to convene a three Judge court. Judge Henry Friendly, not the 
leai^t cautious or restrained member of the federal Judiciary, held that the 
claims presented raised substantia! questions of equal protection. Judge 
Friendly found ♦:hat the New York law worked unfairly in many ways, partrcularly 
upon those children whose parents' fndigefty does not permit them to make 
any iupplementary tuition payment at all. He specified two substantial 
const f tut ional questlonsi 
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"is thare rational basis for a ceiling lower than 
the coit that would have been incurred in maintainiMg 
the child in the most cloeely related type of public 
class?*' 

and, second, "lurking behind all thlsf'i 

"the unrasolvad elaim that cartain childran who are qualified 
for the special claeiae, ae tha Stata aseerte [the ramaining plain- 
tiffs] are not, are being kept out for lack of epa^e and 
thareby forced to ^aek private education at a substantial 
expanse to thair parants not entailed for thoaa who hava been 
admitted." 

Thaaa quastieng are not unlike tha aqual protection questions raided in this 
ease. Hera? as in McMillan, the equai protection claim ie subBtantial, and 
a thraa judga court must be convaned- 



Whataver the standard, as the entire argui^^jint abova indic^tee, 
plaintiffs have clearly stated a subgtantiaJl, indeed a eompallingi claim 
undar tha Equal Protection Clause* The claaplfications Invaked by defandants 
in statute and in practiea reBt on grounds wholly irrelevant to thm achievement 
of thi* itate' s purpose in undartaking public education. If the high purpose 
ef public education is not to ba frustrated, the classifications here challenged 
must be struck dawn and with them Sections 1304 and 1375 of the School Code, 
Once the state has undertaken to offer its children public education^ it must 
provide each child the opportunity of public schooling in order to comply with 
the Censtltutional command of equal protection of the laws. 



The three-judge court must be convened and after hearing the relief 
eought must be granted. Here aj in Hssgiar and Marlaga > in the student cases 
cited at p, , _supra, and in ^lexandar v. Holmeg Count y B eard of Edu catirin> 
396 U* S, 19 {1969)» defendants must be ordered immediately to grant ACCmBm to 
public schooling to those who have been wrongfully depTivr*d of it* If additional 
funds are required to pay for plaintiffs' public education, they rnust be raised or 
funds must be diverted from those already committed to the support of the 
education of all children* See* ^ e, g, , Hoosier v^. Evans, 314 Supp* 316, 320 
(D. St. Croix, 1970): United States v. School District, 151 of Cook County , 
301 F. Supp. 201. 23B(N. D, 111. 1969) aff^d. F. Ed. (7th Clr. 1970), 

Griffin V. County School Board, 377 U. S. 213(1964)^ Griffin v, Illinois > 351 U.S. 
12(1956); Shapiro v. Thompson , 394 U.S. 618 (1969). 

CQNCLUSION 

For the above atated reaeoni, a three- judge aourt must ba eanvenad, 
defendants' metlsn ts dismiss deniad, and upon hearings in timely faahion, the 
relief requested by plaintiffs must ba grantad- 

Respectfully submitted 

Thomag K. Gilhool ~' 

Room 1300* One North 13th Straat 
Philadelphia, Pennsylvama 1910? 

Attorney for Plaintiffs 

Of Couasel 
Paul R. Dimoii4 

Harvard Center for Law and Education 
38 Kirkland Straat 
Cambridgr^^ MassaGhusetts Q2I3S 
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DRAFT ^fflMORANDUM IN SUPPORT OF (1) DECORATION OF 
DUE PROCESS RIGHTS AND DEPRIVATIONS TH1RE0F| 

AND 

(2) REtffiDY BASED SOLELY ON DEPRIVATION OF DUE PROCESS 

RIGHTS 



Defendants have excluded plaintiff children from all educational 
opportunity without any hearJnp. As a proKlmaCe result of such arbl- ' 
trary exclusion, plaintiffs have been wrongfully denied the benefit of 
all publicly supported education opportunity for a substantial period 
of time, some for as long as the length of a normal public school 
career In elemenCary and secondary education. And there can be no doubt 
that defendants' eKcluslon of these plaintiffs without hearing from a 
public education althogetter or from a parclcular public school (or basic 
program therein) was and is wrongful, a long- continuing denial of the 
fundamental process due every Individual under our Federal Constitution. 
Se^' ®-g" Dixon V. Alabama St ate Board of Education . 294 F.2d 150 (5th 
Woods V. Wrlffhfc, 334 F.2d 369 (th Clr. 1964); Voueht v. Van 
Buren Public Schools, 306 F.Supp. 1388 (E.D. Mich. 1969); Marlega v. Board 
of School Directors of Milwaukee . C.A. No. 70-C08 (E.D, Wise, Sept. 18, 

Stewart v.. Phillips, C.A. No. 70-1199-P^ <D. toss., February 8, 1971) • 
Stricklln v. Regents of Univ. of Wisconsin . 297 F.Supp. 415 (W.D. Wise. 
1969). See also, Wisconsin v. Cons tantineau . 91 S. Ct, 507, 39 U.S.L. Wk. 
4128 (January 19, 1971). and- discussion in Plaintiffs' Memorandun, in Support 
of Their Motion to Convene a Three Judge Court at 7-11. 
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The day is long past when plaintiffs' rights should have baen 
vindicated and their wrongful exclusian redresaed* As noted by a 
unanimous Supreme Court, per Justice Goldberg, 



_ deprivation of cons t t tutlonal rights calls for 
prompt rectification. The rights here asserted are, like 
all such rights 5 present rights; they are not merely hopes 
to Bcmm future anjoyment of sme formalistlc constitutional 
promise. The basie guarantees of our constitution are 
warrants for the here and now and^ unless there is an mrer- 
whelmingly compelling rea^onj they are to be promptly ful- 
filled, Watson V, City of Memphis , 373 U.S* 526, 532-533 
(1963) (Emphasis In original) / 

The same standard of timellnesi now unquestionably applies in all 

variety of school cases as well^ See Green v.' County School Bd .. 391 

U.S. 430^ 439 (1968) Csegregation) ; AleKander v. Holmes County Bd. of 

Educ., 396 U.S. 19 (1969) (segregation); Vought v. Van Buren Public 

Schools, supra (eKcluslon without hearing); Marlega y, Bd, of School ' 

Directors of Milwaukee , supra (eKcluslon without hearing); Ordway v. 

Hargraves. 323 F.Supp. 1155 (D. ^toss. 1971) (eKcluslon for pregnancy); 

lloosier V, E vans , 314 F.Supp, 316 (D. St, Croix 1970) (eKGlualon for 

"nOTi- Immigrant visitors'*); Hobson v. itensen . 327 F.Supp. 844 (D,D.C. 

1971) (Per, Wright, Clr. J.) (Denial of equal access to objectively 

measurable education resources). 

Compare Brown II , 379 U.S. 294 (1955) ("All deliberate speed"). 

Thus the viplatlon of rights of named plaintiffs (and all others who 
have been wrongfully exGluded from all public education by reason of the 
defendants' failure to provide the hearing due each such individual) is 
clear; and the passage of time has only aggravated the personal Injury 
resulting from such wrongful denial of educational opportunity and the failure 
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to redress the vlolacion of constitui-ional rights. In such circumstanesa 
Che Court has, broad power to fashion an approprlata remedy that promiaas 
to work now: 

Once a right and a violation have been shown, the scope of the ' 
district court's equiCable powers to remedy past wrong is broad 
for breadth arid fleKlbility are inherent in equitable remedies. 
Swann v. Charlotte -Mecklenberg . 402 U.S. 1, 16 (1971). 

The immediace concerns are (1) providing named plaintiffs educational^ 
services to remady the deprivation of all education for the peripd of 
wongful exclusion, (2) determining which other members of plaintiff class 
also have been wrongfully excluded because denied due process; and (3) 
providing the same relief to these children as they are identified. In 
similar circumstances. Judge Weinstein Invoked his broad equity power to 
insure that relief would be granted to all those wrongfully excluded from 
school by reason of the school authorities' failure to provide them a 
^'^"^"S' Knight V. Board of Education, 48 P.R.D. 108, US (E.D. N.Y. 1969).^ 

1 670 students had been expelled from Lane High School in New York Vo relieve 
overcrowding. The standard for expulsion was 30 days or more absence in the 
veir^^Il^r^T^ an unsatisfactory academic record in the prevlou. school 
r^' ''"^"^ suspensions raised serious questions of equal 

protection, Judge Weinstein granted sweeplni relief by way of preliminary 
injunction solely on the basis of the due process violation, 1 e. . the school 
authorities' failure to provide plaintiffs a hearing even ir only on the 
standard set by the school, I^edlate readmission and the provision of remedial 
serviees during the school day and the opportunity of a summer school program" " 
to make up for the wrongful exclusion was ordered. Each of the 670 students 
t^as granted this relief whether or not he was in fact absent for 30 days or 
more and had an unsatisfactory academic record in the previous year. The remedy 
flowed solely from the violation of each student's due process right .^"^^^'"^^^ 
hearing; the violation of that right made every axcluiion wrongful. Ihe situa- 
tion IS exactly the same here for each member of the plaintiff "class who has^ 
been excluded without a hearing. That violation of due process , standing alone 
makesevery such exclusion wrongful and requires a ccmplete remedy therefor ' 
Only in this cause, the state-wide extent of the class, the number and variety 
of defendants and the possible greater difficulty of identifying all members 
of plaintiff class make the implementation of relief somewhat more dlffleult. 
These factors call for even greater breadth and flexibility in the use of the 



He ordered defendant school authorities (1) to readmit all studenti wrong- 
fully excluded; (2) to make up for the wrongful exclusion by providing reme- 
dial assistance during the day and affDrdini the opportunity of a summer 
school.-program; (3) and to mail a copy of the court's order to each member ' 
of the plaintiff class within 24 hours. Judge Weinstteln, pursuant to Rule 
53, F.R. Civ. P., also appointed a master —consisting of three educational 
experts--before whom any member of plaintiff class who felt aggrieved by the 
failure of Che defendancs to comply with the decree could bring his grievance 
and have a hearing. 

Under the cireums tanees of the present cause, we respectfully submit 
that a similar order and procedure for vindicating plaintiffs' rights is 
here both appropriate and necessary. This Court should order that defendants 

I, As to all children presently excluded, 

(1) notify each person from 5 years, 7 months to 28 years of age 
eKcluded from school under color of statutes here under attack 
or by reason of any general or other expressions about inability 
to profit from education, and the like, of his rights under 
this order; 

(2) nmke such notice parsonal, insofar as possibla, by sending 
this order by registered mail to every excluded child within 
the knowledge of defendants; 

(3) further, In order to notify members of plaintiffs' class not 
within the knowledge of the defendants; cause this order to be 
published and publicized in all appropriate media, including 
but not limited to, television, newspapers, radio and maiaElnes 
throughout the state; 

(4) readmit named plaintiffs to a public education opportunity now 
and thereafter for a period of time equivalent to the length 
of the wrongful exclusion, 

(5) readmit all other children wrongfully excluded without a hearing 



(FN 1 con't) Court's broad equity powers to faslil on ef fective ^^liefV "^Compare 
U.S. V. Jefferson County Board of Education . 372 F.2d 836, 891-92, 900 (5th ■ 
Cir. 1966) (per Wisdom, Clr. J,), aff'd en banc . 380 F.2d 38 5 (1967), 
where the model decree for all desegregation in' the 5th Circuit required com- 
pensatory and remedial education services for all black children wrongfully 
excluded from "unitary" schools. 
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within 10 days after identification to a public education 
opportunity and thereafter for a period of time equivalent 
to the length of the wrongful €Kciusion; 

(7) at such hearing (a) determine first whether the child has 
been wrongfully excluded becauae of the failure to prOTide an 
initial hearing prior to exclusion, or thereafter a periodic 
review of such eKcludad child's status; (b) upon finding no 
hearing upon initial exclusion, or no periodic review there- 
afters pursuant to (5) supra , readmit such child within 10 
f'ays to a public education opprotunlty and thereafter for a 
period of time equivalent to the length of the wrongful 
eKclusion; (c) upon finding that the prior exclusion was not 
wrongful exclusion; (c) upon finding that the prior exclusion 
was not wrongful in that a full hearing was held upon exclu- 
sion and a periodic review of the excluded child's status made 
thereaftar^ hold a full hearing as set forth below; 

(8) insure that the hearing for all those not wrongly excluded, 
(a) presime that the child is qualified and applying for read- 
mission to a regular clais; (b) set forth the bases for any 
other assignment or total eKclusion in detail; (c) assign 
impartial designees of the superintendent of the district in 
which the child is resident as hearing examiner; (d) prwide 
opportunity, at no cost to the child, for medical^ psychological, 
and educational evaluation independent of the school system; 

(e) Insura that the child and his next friend hcve opportunity 
to be repreis'ented by an advocate,, including but not necessarily 
a lawyer, to present and rebut evidence, and to cross-examine 
witnesses; (f) make a record of the proceedings; (g) set forth 
' with particularity the legal and factual basis for any decision 
to assign the child to any program other than a regular class 
or exclude him entirely from all public adueation opportunity; 
(h) notify the child, next friend, and their advocate of any 
alternative services or educational opportunities, for which 
defendants believe he is qualified; (1) upon any decermlna tion 
other than total eKclusion readmit the child into the appro- 
priate program no later than the first day of the fall 1971 school 
year; 

II, As to all future reasalgnments from a regular class program to any other/ 
or exclusion frftn a particular school or public education opportunity 
altogether I = ^ 

(1) send notice to the guardian of each such child, such notice to 
include the proposed reassignments , the bases therefor, the 
opportunity of a full hearing, including representation by an 
advocate, presentation of evidence^ opportunity for a full 
evaluation Independent of the 'school system, opportunity to 
confront witness and contest evidence; ^ 

(2) hold a hearing as set fDrth in the notice proviiion above before 
an Impartial hearing examiner designated by the guperincendent 
of the school system in which the child is now in attendance; 
said hearing examiner to notify next friend and advocate of the 
child of the programs for which qualified, and set forth the legal 
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and factual bases for his determination in v?rit£ng; 

(3) reassign the child to the appfopriate program and there- 
after periodically ravlew the child^s status; 

(4) offer the child raassigned or eKcluded by such deciiion 
within 10 days appeal to an impartial hearing examiner 
appointed by the State Superintendent^ the decision to be 
reviewed as a matter of fact to determine whether sub= 
atantial evidence supports the decision but denovo as to 
the appli^jation u£ law to those facts. 

In addition^ wxth respect only to those children presently excluded from 
edueation opportunity, pursuani: to Rule 53, F.R, Civ, P. ^ the Court should 
appoint two masters^ one serving each half of the state, to hear any 
grievance claimed by plaintiffs to result from defendants* failure to 
fulfill the terms of this order. Any member of plaintiff class who deems 
himself so aggrieved may petition, simultaneously ^ the Court and the master 
in his region (at the same time serving copies of said petition on State 
Defendant Kurzman and the superintendent of his district) setting forth in 
full his grievance^ = The master within 48 hours shall set the matter for 
hearing and notify plaintiffs and appropriate defendants of the time and plaea 
for such hearing* The master shall provide opportunity for a full hearing 
and may require an Independent evaluation of the child. The master shAll 
hear all matters pertaining to any aipect of the grievance} and upon the 
evidence and law file flndlnga of fact and conclusions of law and a proposed 
order with the Court within ten days* Such decision shall be binding unless 
either the Court, plaintiff child, or defendant sehool authorities present 
objeetlons to the Court within ten days after the filing of the master* a 
findings of fact and conclusions of law* 

Under the circumstances of this cause, we respectfully submit that such 
order and procedure are required to permit the Court to grant full vlridication 
of each plaintiff^ s right to due process of law, 
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EXCLUSION: ALL EXCHJDED CHILDREN Miljg e 

hill ^ V, nf , r_a^, c.A. No 19-71 (D.D.C.) /, 
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1, riaintJ.f££, aro sohuol Myo chUuran ..ho have been o-cludoci 

ontiroli» fron. tac. District of Cplu.:.ia Public Schools an:1 th. 
p::o.ant: tin.^ aro being donicrt a puia Icn y-suppna^tad oducaCion by 
tno Di.uric't of CoIumJUa. i^laintiifn nro p.adominantly .inch " 
and poor and without financial n,auu.. to obtain private in.truc- 
ti.on. 

2. Maintiffs have bsnn drnisd adn-isaic- to thQ DiBtrict of 

Cclumbin public Schools or hove boon eKclud.d gubscquont to ad- 
ndsuion. ,>].aintiffs ware oo OMcludod without formal doter= 
niination of tho bi,ais for their exclusion and uuthout provision 
for periodic review of thoir atatus. Plaini:iff children moroly 
•^nvo uaan labolou ars bohavioral p.oblom^, iT,ontal]y rati.rdcd, 
o-T.,tion:aiy diaturbed or iiyyc r nctivu . Plaintiffs can prorit 
from an education, whether ij, 'regular clasarooma with supportive 
cc-^vicos or in ,pocial classes adapted to thoir nuuds, and ooek 
to csbtain cuch instruction. 

3. PlaintJ.fJ^«, as a result of Dofcnunnta' oonduct, have not 
ruccjivod an education for subBtantial periods of tima. They 
havo bean- dQniad r.ccosa to tbe Distric-L of Colu^rbift Public Schools 
and have not boon provided with Bpecialized instruction adapted 
to their no^Jds in public or private acjiools. 

4. Dofendants deny plaintiffs a publicly-supported education 
whiie pruviding sucJ, an eduoation for other school ago children 
in tlim Di.-itrict of Columbia, 

D. Defcindantc' acts and practicQs in denyinrt plaintiffs an 

equal educational opportunity violate tho Fifth Amendment of the 
Constitution of the United ntnt«a, tho appliaablci otatutes of 
the Diritrict of CaluTTibia, and the applicable HuIas of the Board 
of Educntion of the Diatrict of Columbia. Plnintiffa mook 
declnrntory , prel inii nniry and permanent injunctive" reliee to 
pr<sv.-.nt ■continued educntional dej.rivntion in violation of their 

7n 



6. The juri^L^iction f thiss c.-u-t in irvo^^cd una.— 20 U.S.C. 

fS 1333., 1343 , 2201; 42 U.S.C, S1983, thi£^ hoLng an action 
for dficlaratory , prQliminary and purnmnant Injunctivi rolicf 
to TOilr'i^fz tha uc^pirivfiLion und^r color of 1^- oi rinhtn, 
pr iviJ .'^/wj: , ana inuTainition secured to plnintjira by^ tno 
Constitution and laws of the Unitod Statas, The amount in 
contrnvorsy Gxcc^cds Ten TiioUiiaiid (^ 0,000) i^Qiitirs, 



7. pETi:R is twGlx^e yenrs old, h).nak , and n nar^nuttc.d 

dGpcnocnt W£]rrl of tho Dintrict of Columbia rc^sidcnt rt Junior 
Villa,,Q. llo^ QKclutlQcl" from thp nrcnt Elcriantory nuliool on 

March 2:1, 1971, at v/hich tin^a he vjr>2 in .the fourth nrrulo. ' 
Potar allo-Lidly v;c.s a "behavior prrMnm" aiju wai. rcicor;niQndod ^r-i 
approvu:d for aMclnnion by t\m prinnipal. DelJcndant;; hnvo not 
pirovidrd hirn vrith a full hciiring or vjith a timoly and adoquato 
rcvie%/ of his ottitus. FurthDrmoro , Defandantc havG failed co 
proviuo jTor hia raonrol liucn t in the District of Calun.bia Public 
Schools or enroilmQnt in privato scliool. On information and 
bc:lief, jniQrou& oth^r dopondant ciTildron of i^chool attandanco 
ago at Junior Village arc denied a i=>ubliy ly-nuppDr tod oducatiQn. 
Pcitor rcratvins o:<cluded from any publicly^BuppQr twd education. 
[SoG attached i^ffldavits, Appendix A] 

8. DUAI^i: is thirtGi^n yGars old, black, resident 

at Baint EljnalDCth's WoGpitol, Kashinr|tpn, D.C., and a dopGnd^ij^ 
committod child. lie v;ao c-Knludcd from the Giddinya LLomontary 
Scliool in Octobt.r, 1967, at which tinis he wan in tliu third grade, 
Duano ullonwdly ^ u "bohr;vior probloni. " Defendants }iavG not 
providod him with a full hearing or v?ith a tjiTioly and adcquntc 
ruVAc-./ c.f Ills tun, Dospito ropcVod effort;^ by his mother. 
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IJuano rumainDd lergoly cmg f udcd fi oin all put licly^suppor tod 
Qdueation until Fobtuary, iy71* Educ^iLion oKpoirts at thu Child 
Study CQntor eMitminea Duanc^ and found him to bo capable of 
rGturning to regular class if supportive services v/ere providod, 
Fol lowiny SGveral articles in the VJjiRhi ngton Fon t and W a Bh inn ton 
Star , DuaJic v/as placed in a regular Devsnth crrade classroom 
on a two-- hour a day bdisis vrithout any cei.tch-^up as sis ta nee and 
\vithout an evaluation or diagnostic intc^rviev/ o£ any kind. 
Duane has roniain^'d on a vmiting list for a tuition grant and is. 
no%s^ e:=;clud^d froin all publicly-supported education* [See 
attached Affidavit, AppcndiM B] 

9. GEORGi: , is eiyht yaars old, block, rGsident 
v^ith hiK inother, at GDI riorton Strcut, N.v;., 
Washijiy toJi ^ D,C., and an AFDC racipionL, George has never 
attended public school because of the denial of his app3 i.cation 
to the Maury Elcn'ontary Schuol on the ground that he rcciuireu 

a special claos. G^iorgc fllt^gedly war: retarded* Defendants 
liaVG not provided hiia v;ith a full hearing or v,'ith a timely and 
adequate rGviow of his status. George rcTnainri excludod from all 
publicly-supportad iulucfitlon, dGSpita a medical opininn that ho 
is capable of p>-ofiting frnin sehooling, and dnrq^ite his mother's 
efforta to accui:e a tuition grant froiu Uofendants. [See attached 
Affidavit, Appends K C] 

10. STEVEN is eight yearn old, black, resident with 
his mother, at 714 9th Gtreet., Washington, D.C. 
and unable to afford private instruction. He has been eKcluded 
from the Taylor Elemantary School since Ocptonibar, 1969, at 
which tirje he was in the first grndG. Staven allGgedly v/as 
slightly brain^-daniuged and hyperactive, and v;as GKCluded bocauso 
he v/anderC'd c.rcjund tlio classroom. DefGndants have not providod 
him with a full hearing or with a timely and adequate review, of 
his statuD * n t:<3v:;n vms accepted in tiie Con tajnpor ary SchnDl , 



EKLC 



75 



n ;;-\ivpi^G Hchn-^I, provi clod that tuition v;::;^ paid in fiO^l in 
i^dvjinrc- . DuL-pj he the crforun of lii p: pnrwni^n^ SLo^^^n Ju^o ra- 
innincid on a \%:jtjng linl ;:or tho rcqulcito tuition grnnt from 
nQfoiHlunt Bchoax Byntu:.n unci a^:cluded from publ ic ly-r^upport i 

educntion, [Sea attached Affidnvit, Appondiv D] 

11. MICilnEL Lb siKtCQii years old, black, rcaiden- 
at ^nlnt Eli K:ibc: tli ' s lU^cpital ^ Wa^li^ngton, D.C, and unablu to 
u.fford privfitc Instructicru Michnnl. is erim^tic and nllo*;icdlj 
sliahLly rGtard-jd. Jio hns bean o::cludad froni the Slivirpc liqnlth 
Scncol BinCG October, 1969, at which time ]iq ^-as tenipr^rLirily 
:;DSn.T VMlized . Tiiaranfter Michasl v;as cKclucled from school bc2- 
causio of healtli problems and school absences p UGfandauts hjivo 
not provided 1^ hn with a full hearinn or with a timely and 
adoK\uai:a rcviav; of his status, Dosi^^itu hi.F* mother's cffnrtR, 
and lixt^ attending physician *o mGdic£,l opinion theit he could 
attend nchool^ Michnei. hc.r^ renmined on a v/niting list for o 
tuition grant eind oxcludcd from all publiely--HUpported eduOritio]), 
[Gee aLtachod /affidavit, Appendix i:] 

12. J/J^ICE is tliirtcen years old, blfjck, rGsidont with 
her father, at 233 Anacostia Avenue/ 

V^ashinyton, D.C.,. and unablo to afford private instruction* Sho 
has bec-n denied access to public schools sinue reochiny com-- 
pulsory school rittendance age,, as a result of the rejection of 
her application, based on the lack of an appropriate educational 
program, Janice is brain--damaged and retarded^ with riyht 
hemiplegia, resulting from a childhood illnoDS* Dafendants havu 
not pi'ovided her with a full Jiearinq or v/ith a timely and 
adequate roviev; of her status. Despite repeated efforts by her 
parenta, Janice has been uKcludod from all publicly^suppor ted 
cducatJ.Cin, [Sec attached Affidavit^ Appendix F] 
13* JERQMf] is tv;elvG yeari3 old# blacky rcsidiLnt v;ith 

his nioth^^r^ - at 2512 Ontario Avcnua , N*W.^ Washington, 

D»C, # and an Al'PC recipient. Jeroma is a rcirardod child and htiF 
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c/ivun hin ifuil .-.rina or n tinoly .:n:i n^.j:iu.^tc icvio\: hj n 
KLiitus, Uo^^Lito inathor'B effort^a to Focuro oitiiiQjr puulic 

ucIioQl plcicc:i:.v:nt or a tuition nrnnt, hau ^n-u j n,;:! u:^ a 

w^iitmg li? fcr a tuition grant and o::Gludad frori all puli'liclv 

l^U Thu u.C. Fai ily V;ulfnr- Rightr -i-nticn Is n nv-rbcr- 

includinr; ro — i ttod dnpnndcnt cliilclrc;!. Tho D.C. F.in^ily Wc^]farr. 
i^P^ht-: Orr\-- 1 Lion roprnBunt:i: thrr-- t:;-\^^:ind f^^-A^^or:, nn-^^ of 
whr::ju chilur^n havci b:;jn PMc:luaod from ail nub 1 i cl v-suppor t <^-d 

. AR250LD , and nu^ on b-}in: C: of th:-i r 

c^\M:sV'^-nc^mH\ ahilCi:^..ii ns naxt friend, Tiuj D.C. FAMILY WJ:l:':J:IJ 

iaoiiva cr-:;\::i;v.Tio:;, ]!o::a:.d v. DizLLUMn, nnd :^ev. r;n:D TAVLn-! 

nuu ao ncxi: .^-iunuh^ Ic^ Pater , ci dt^.iondunt coiAinitLed v;nrd 

Q;r the DibLiicit CiAuinbia. 

Tho C l.:ri; ^ 
IG. PlaJnt:iifis sn- on th^ir own bch:\lf and, piircuant to Hulo 

23, P,R.Civ,P., on behalf of all othur DiL^trict of ColumJ^ii! 
rrsidonts of school acre v:ho nrc QlAgibl^ fo- a frcG public 
cducntion and v:ho liavc hman s^xcludod fro:^ such an education by 
Dafondantii or ctherwiHO dcprivod by f :,Tants of access to 
publicly-supported ^cducation. Tlici cla: is preduminnntly black 
and poor, and is so numorous that joind^:r ol^ all nombers is 
im^rncticciblQ . The qur-stions of law and fact arc common to the , 
claBS, Plnintiffs will fairly and adequately protect the in- 
torosts of thtj clasH nnd apprise the Court of' clnims typiCiJ. to 
the claRs. in addition , prosecution of naparnne ciCtions by. 
individual members of the class would crnnLc a risk of Incon-* 
Hirstcnt or Viiryiny adjudications with ror pact to individuai 
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mQ;^b;:rs of the ^Jlasa v^hich would nf=;i:ablinh inconipahiblo 
stuindardL^ ciohduct Cui: thg lucal o IT f ic i u i= oppasiiiKj tlia clrsf^ 
ana n ri&k of judic-n tions , th rospnct to individual menibciis 
of thij class ^ v;hich wcnild as a pi^iCtical nvittar ba diBpositivo 
of thu intrjroats of. oth^r nem^Dors not parting to the adjudica^* 
tions and would substantially in:pai^- and inpcda their ability 
to prctcct tiiC'ir intorcstfi. 

17. uQ Cov]C:..:\\LE h;.Vu richud anO huv^j failt^u to aei: rrou^^Jn 

goncLnlly applicablG tc the class thureby iVLjiking praliminnry 
ond final irijunctivo raXiaf appropriato to tho clans tis^ a whoiu; 
to v/it^ DcfcndnMta havu v:rcnnful1y withheld the right to on 
cqucil eduGo Lion i opportunity* 

jycj ondantH 

IS, Tho BOh^lD OF EUtJCATTON OF TUU DISTniCT OF C0LU::BIA 

oxiBts^ purnuant to tho lav/a of tho United Statos governing tho 
DiGLrict of Calur.bia and is vostQd ivith the legal rospons ita i 1 i ty 
for tho aenornl cnntrol of tho public Bchool^^. As rusoh, the 
Board hna the authority to detGrnune ail quaritions oi general 
policy rclatinr/ to tho schools and to direct cj anditure^. 
Doiantlant ANITA ALLEN in PrGSident of said Buard of Eav^^tion, 
DoCanuantS RHV. JAJ^ICS E. COAXES, MUlilEL M. ALEKANDEnr qiTARLES I. 

ca3sj:li., edwai^d riA::cocK. nelso:^ c. roots, albert a. rosen- 

FIELD, MARTHA S. SWAIM, MATTIE G. TAYLOR, BARDyL R, TIRANA, and 
EVIE i:. WASHir:GiON are all duly elected meinbers of the Board 'of 
Education of the District of Colufrujia. 

19, HUQII J, SCOTT is tha SuperintendGnt of the District -of 

Colu:nb±a Public Schools. As such^ he is charred with adminis- 
trativo rospons ibility for tho operation of (the District of 
ColurAia school system and for the directiort of all matters 
pertaining to the instruction in tho public schools, pursuant to 
D.C. Codo §31-105, " 
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Swhooi:.* As fHUcn, nc i^s rc:!:^ i-K.ny iu iu for thv Juin.un^ initiation 
'=nd irni?lc-r.;vnt£.l:lQn of all ftpunaaJ. pr^yrnrns, ^orvinoi and alHAn^.- 
in the District Colui:ibia rublic Schools ioi: phy^icrilly, 

r;:-:ntally or crDtic:^nlly haniUcappcu niotrict chiJdron. 
r^:! . 04A::lJ::v i:. chCKtUyj; in L::oc:;t.:.vr^ A'. . t=o t!ic /^i^nccie.:L 

. rinL^ ^ Ll-vn- zv chnr^ic "v ^yor-i..l Ki;K^-:tirn ^cr tho Dintrict c 
Colun-};i 1 Publi c Sch::;oly . As ruch , he i.B rosiponsiblG for tlio 
-M r^' ^ nif^ ^ r ■ l^lcn oiT irT.acial rdu^atioii prcn^nnn in tho Dii^trict of 
Cc lu:r.b;i l^ubi j.e !Jc\=iools . 

22. M/b'iin II. r.lirno is tlid Suparvising Dirccv.ojr of the 
bjviL;ion of nducat'on for t/jc DJntricl: of CDlyjiu^ia 

]*unlic Baiiool:^.. such , 5:!iQ is rcnpr.nsilDlo for tlie adrn niotra = 

Lion of tnu tuiiirvn rjraiit pronrnn nnd for the BOlf^ction nncl 
]■'!:. ;"o:.UM\ c;f c!iii brvjn in Ll.n tuit icu] ur-ant prr^r^rni.u 

DOno^'bY JO::::noVi tiio A£jniBtr:.!nt Supori:U:nr:dcnt in cliargc 

of tbu ucp-.i:tr;ont of j^lsSincn triry Educ,=:tian of tiio District of 
ColurrJoia PubJ.ic SchoolG. As Buch , i^hn is charqed v/ith tho 
adntin j ntr£; tivo ro;^ponsihili ty for tha oporrition of tho nistrict 
uf Coluii.bia cilcriont^jry BchpCils and iicn- tho dirc^ction nnd control 
of pupil ^diutssirns to and dibirnisss.lrs rron tho olcmcntnry 
sci^ools, 

24. VINCENT- PbUD is the Assistant Gupnri n tcn:U>n u in chnrgc 

the Department of Suconclary Educfition of the District of 



adniiniBtrntivo responsibility for tihc opGration of tho junior 
and Gonior hJ ;h schools and for the direction ajid.^„,pont rol of 
pupil admissions to and dismissals from the junior and senior 
hiyl-i schools. 



charfQ. of tho Dcpartiucnt of IHipil iOr^onncl ncrvicss of tliO 



Columbia 'Puljlio SchoolB, 




WILBUn A.MILLARD is the Asfsioliant Superintendent in 
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v/ith tho eidnini J Lirat ion of Uestinq prograi^a, pupil anprnisals, 
Lkiiu RCjiioal atLonclanco invest igation , 



of QolvrMjia. As such^ ho has ovGrall G>tccutivc roopany ibi 1 i ty 
for u)iO opcrotirn d£ Lha District of Colur^J^'^^ Cavorvr^x^nt , 
xnciudjn'r ^?ar t: J, ^ul.^M'ly thc^v/ functions v;it:h r2-'poat to rcvniQnt^ 
for .ippropriations dclc^g<stod to hi:ti by HQorgani:^ ation Plan No. 3 
of 19n7, 32 r.K, 11069. 

27- ■ MilLlP J, RUTLr.:DGE is DirscLior of the Djpartricnt of 
Human I^ayourcGS of: the District of Coliiribia, such ^ he has 

rcsponcibili ty lor the care and supervision of: all children 
corimittcid uo ti;.' care of UJio nocial Scrviceri Adininist ration of 
the D^ntrict of Columbia IDopartmunt of Human Rosources. 
23. v;ii;iFnUD TlI0::rsO:^ iii tho Diractor of thu Social Servicu:5 
Admini;M;rntion oL the District of Columbin Dopcrtraont of Humnn 
Tj: nouKCo^ , Ab s^nh^ she ic chargocl \;ith the rcsponsiL i li ty lor 
the caru, custody, and gu£,rdianship of dcpenclc^nt and nec|lcctcd 
children vrho cannot be prop&rly cared for in thsir own homes and 
for thn operation of the Soeial Services Adniinis traticn in 
accordnnco v;ith applieabla laws and rQgulation&'i--.^ 

29, .^A 0E7J^1>X is thn jidminis trator of Junior Village, 

an insuitution v;lioliy maintained and oporatod by the Social 

Scrvicnn Administration and supported by appropriations of 

Congress for tho purpose of the care and treatiaent of dependent 

and nealocted cliildrcn. As such, she is chargod with the 

responsibility for the inanagament and direction of Junior Village 

and for the imrriediate custody and control of the children 

roBidincj therQin, . ' j 

I 

30, vnsTP^-IUKKDhlJ^ is the School Liaison Officer for Junior 
Village, As such> s3ie is charged with the ros^ponsibili ty for 
tho achool pl,::cciront and attGndanao Of Junior VillagG cUildron in 
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VJALTER V-ASHINGTOU is tho CQinmi ss ion ^r of the lUs^trict 
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the Pur; ■ ic Schools of the District of ColurTibia. 

31, THE DISTRICT OF COLUMniA is a municipal corporation and 
may eHercise, pursuant to 1 D.C- Code 102, such powers of 

a municipal corporation* Through its a'M^ncies and instrurnant^ 
alitias^ the District of Columbia 'ias tho legal i^csponsibili ty 
for the custody and supervision of ntoglected and dependent 
children^ and for providing for the publicly^supported education 
of school age childrGn of the District of Columbia, 

Summary q^f Factual h 1 legations 
Ap p 1 i cab la to the C 1 a s s 

32. At all times material to this cause , plain ti ffs have boon 
ready ^ v/illing^p and able to profit froin an oducation but hove 
been deprived of all opportunity for a publicly-supported oduca^ 
tion for a substantinl period of time, 

33. Plaintiffs cannot afford a privata education* Therefore, 
Defendants' denial of access to a publicly--supportGd Gducation 
deprives plaintiffs of any and all educational opportunity* 

34, ' Upon information and. belief^ plaintiffs are denied an 
equal educational opportunity in that other children similarly 
situated to plaintiffs in all material respects are given a 
publicly-supported education in a ragular^ public school claos" 
room or otherwise. In particular ^ Defendants provide tuition 
grants^ special education programs^ or specially trained 
teachers for a substantial nun^er of othor children who havo 
been designated as in need of the same kind of special education 
services as these plaintiffs* 

35* The procedures by which plaintiffs are excluded or 
ijuspanded from public school are arbitrary and do not Gonform 
to the due process reguirenients of the Fifth Amandment, Plain- 
tiffs are eKcluded and suspended without: (a) notification as 
to a hearing, the nature of offense or. status, any alternativo 
or interim publicly^supported educational services, or the 



bancs for Q::clusion or othar uunial of publicly-suj^pyrued 
education; (b) opT^ortiuni uy for raprc nan ta Lion , a hoaring by an 
impartial arbiter, the presentation of witncsEGS and cvidanca , 
and the confrontation of adverse v;itnessesj and (c) opportunit%^ 
for periodic review of the necessity for continued c^^^clusion or 
suspension . 

36* On July 21^ 19 71^ in hearings boforc the Honorable Judgc! 
J* Skelly Wright on a motion to intdrvene in llobson v, Hanson , 
269 F.Supp, 401 (1967), in bohalf of eMcluded children, the 
Corporation Counsel Gonceded in o al argumant that thG Board of 
Education has a legal and moral duty to educate these childrGn. 

37. On July 28, 1971, attornGys for the plaintiffs forwardca 
Icttors to Dcferidant Scott and Dcfandant mcnibGrs of the Board of 
Education requesting them to tako iTrmnodiatc nction to admit 
these and all other excluded children for the 1971 Fall term 
and to seek whatever eniorgonoy oppropriations neccsstiry for this 
purpose . 

38. On AugusL 5^ 1971, attorneys for the plaintiffs Gonferrcm 
with Defendants Scott and John L. Johnson and their attorney 
for ttie purpose of securing the actual admiasion of those 
excluded children denied a publicly--supported education. At 
this meeting, Defendants of fared th^ir assurances that the then 
named pstitiDnero v^ould each bs placed in a suitable educational 
program in the Fall term, and that a full list of the remaining 
children eKcludod from a publicly-supportGd education would be 
compiled. Plaintiffs were subsequently given assurances through 
Defendants* attorney that eight out of the ten named petitioners 
would be placed in programs of publicly-supported education, 
including plaintiffs Liddell, Williams, King and James. 

'39, On August 10, 1971, the Defandant Superintendent Scott, 
in a v;ritten memorandum to the Defendant Boa.Td of Education, 
.stated that the school system was making " a comTnitmcnt to expand 



its Vimited special education aorvices iind to immodiatoly 
resolve the special problems of these ten students" namod in 
the original suit. 

40. In late August, the parents of plaintiffs 

reCQived letters from Defendant 
Board of Education inforroing them that the children hud been 
recommendGd for a special education tuition grant, but romalnod 
on the waiting list for such tuition grants. 

41. On September 10, 1971, the school attendance year for 
the District of Columbia Public Schools began, Plaintirs 
children have recaivod no notification of any school placemeht 
for the 1971 Fall term and remain entirely excludod from all 
public' y-Bupportod education. 



E^-r- ; i ' 83 



ERIC 



Accosn "to .n i iii ia j u^H^Puni^^ irron 

education, whiles providing Duah an oducation to othar District ni: 
Colunibia children, DGfendimts violate piiiintiff childrtin's riqhlrn 
gunranteod to thorn by tho United StA^bcs Constitution, Jvr^ondmont V,. 
D.C. CodG and 31-llOJ, and DiGtrict oS: CoiujnbJ a Board of 

i:ducai:ion Htilcn QQ^.lr 14.1, and 1^.3, Chapter Xlli, 

43, District Columbia nocird of Education i;ul<3 SlB.l, Chap- 
ter XIII, wliich sets forth groundfi for exclusion fuoni GchDol, it4 
violative of the right to an ecjual aducational ouportun:; ty and, a- 
proi^Gntly appliGa, is without statutory authority, insofar as it 
ennblGi^ Defendants to exclude plaintiffs entirely fro!n ptibliGly^ 
auppor tied education , 

44. ThQ arbitrf?ry application of D.C, CodG so thnt^ 
childrGn sinilarl^y yituatod to plaintiffs in all material rcBpGCh^ 
are providc^d sps^cial instruction or other publicly-supported odu-^ 
cation while plaintiffs nro denied any publicly "supported educa- 
tion, alf^o danies plaintiffs' right to an equal QducGtional op-- 
portunity . 



Second Claim for Relief i Fa, r Procod 
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45. In addition, the procQdures by v;hich plaintiffs and other 
cliildrcn arc excluded, suspondod, eKpolled, rtiaGsigncd or trans- 
f erred frorn regu]ar mblic sc:,iDol classes violate their rights to 
due process of lav^, in that there is nGither a prior hearing nor a 
periodic reviow of tt r status. 

46. Spocif ically , plaintiffs and other childrGn in the class 
thay represent . arc denied their constitutional rights to be in- 
formod in v;riting af ^the reasons for their exclusion, suspension, 
eKpulsion, or tranfifar; to recQive a prior hearing, such hoaring 
to be conducted by an impartial arbiter of fact and lavj or appli- 
cable* rule, to confronL witnesses , to have accass to school 
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records, to present eviclu-nce and witnesses in thuir bohaif, to h.; 
repretjcntcd by counsel or other ndvocatc of their choicuj anU, . 
a review by an appropriate body, such as the Board of tklucc.tioh. 

47. Board Rule SlB.l, Chapteir Kill, wliich ucts forth grounds 
for exclusion from school, on its face and ao applied, is void for 
vagueness, and is the aubject of such indefinitn, arbitrary and 
capricious abuse, that it violates plaintiffs' constitutional 
right to due procyps of law. 

48. Plaintiffs are also dsniGd thQir right to have al ternativt:' 
education made available to them ponding and following the outcrv:..a 

any ducH procGediny concerning suspension, exclusion, Gxpul^j.an 
or transfer from regular classes, or pending any assesfment of 
their r.nGd for special education. 

Third CI aim for Relief i Failu re to Provide War d n 
of tha Di5tri"c.t o f Columbifi v;ith" Ra"cm]"ar "instructron 

49 • By failing to anroll and to provide plaintiifs vvUio are 
wards of tie District of Columbia with programs of pubJ icly-sup- 
ported education, Defendants further violate thesG plaintiff 
childron's rights guarantc^od to them by the United States Consti = 
tution, Ainendment V, and D,C. Code S31^201. Defendants of tha 
Social Services Administration of the District of ColUinbia De^ 
partment of Human Reaources , as guardians to plaintiffs Mills and 
ElaeksheaLrG , dependent v^ards of the District of Columbia, ha\^e 
failed to discharge their duty to cause such children to be reg- 
ularly instructed in public or private schools. 

50. Specifically, Defendants Thompson, DeLaine, RandaTTV'^aOT-^'^^^™^ 
Rutledge, and their agents, have failed to enroll plaintiff 

Mills, a dependent committad ward^ and other depandent children 
resident at Junior Village, in or provide them with programs of 
publicly-^supportQd education for substantial periods of time. 

51, Furthermore, Defendants Thompson and Rutledge have failed 
to enroll plaintiff Blacksheare; a dependent coirimittGd ward, in 
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or providcj liira Uxth a proc^::ant or. pu;oLicTy-5ur;=>orV:Qtl cHtucation 
fur a oubstanUial period of time, 

52. Dufondanta' actionF; Gxcludino plaintiffs from all pubJlcl 
supportcju ouucation, including the t^ducational servic^^ tro ^^hiv 
thoy nra entitlGd by tho conr:i titut ■ onal gunranlGC cf equal 
Gduc£itional oppor i-uni ty , causo plaintiffs to nuffcr coiitinuiriq 
and irreparablti liarri to their futuro as studu^its, v;agc;-aarncr 5: ^ 
c i t i % e rj s a nd member s of socio ty . 

53. , TliQ stigma wliich attaches to plaintiff childron by iicason 
of Dcf undai'its * actions constitutes irreparable harm. 

54. DGfendanta' actions crriitD a *'Belf-^fulf illing prophocy 
Hob son V, Han_son , 269 F.Supp. 401^ 491 (D,C, 1967), propGlling 
these plaintiff children tov^nrd aeadGmiG^ social and economic 
failure. 

55* Unless DGfcmdants in^tniGdiately provido publicly-nui ^tortcd 
sducntinn to plaintiffs, thQ::c childron will rbuffur ^4 further 
cumulative deprivatjon of thoir declarDd constitutional and 
statutory riyhts to a publicly^suppor ted education. 

WHEHEFOl^, plaintiffs rGspectfully pray tliat this Court 1 
1, DGclare that Defendants' Rules, policies and practices 

which Qxclude children from a regular public school assignment 
without providing (a) adequate and iirJiiediat alternative 
educational services including^ but noL limited to, special edu- 
cation or tuition grants^ and (b) a conBti tutiunally adequate 
prior haaring and periodic review of their status^ progress and 
'the adequacy of any Gducational alternative^ deny plaintiff 
children due process of law and equal protection under the law 
in accordanqi with the rifth Aniendniont of the United States 
Constitution, 
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2. Enjoin Defondants from continuing thai]- policies and prac- 

tices which excluaa childron from a raciular public school assign- 
ment without providing (a) adequate and in-u-nodiatG alternative od- 
ucational services, including, but not limited to, special oduca- 
tion or tuition grants, and (b) a constitutionally adaquato prior 
hearing and periodic reviow of t! >ir status, progress and the nd- 
erfuacy of any aducational alternativo, 
3. Enjoin Defendants from failing to: 

a. Provide plaintiff a , and all inembars of the clnct; 
they represent, with a public ly-^supportod education within thirty 

• days of the entry of its Order; 

b. Sutamit, within fourtcon days of the entry of it.s 
Order, a report to this Court and counsel for plolntiffr,, which 
shall list each child presently suspondod, oxpollcd, or otherwise. 
excluded frorn a publicly-aupported education, the reason for, and 
the date and length of, each such suspension, expulsion, or ex- 
clusion and the proponed time and type of educational placument of 
each such child; 

C Notify, within forty-Qigh't hours of the submis- 
sion of said report, the parents or guardian of each such child, 
and inform each as to the child's right to a publicly-supported 
education and as to that child's proposed educational placement; 

d. Cause to be piiblicly announced, within twenty 
days of the entry of its Order, to all parents in the District of 
Columbia that all children, regardleBS of handicap or other dis- 
ability, have a right to an education; and to inforin such 
parents of the procedures required to enroll their children in an 
, appropriate program; and to submit a plan to the Court and coun- 
sel for plaintiffs for future periudic announcements. 

e. Hold constitutionally adequate hQarings before a 
mast&r or other appropriatQ person, to he appointed by the Court, 
for any mamber of plaintiff class who feels aggrieved by his sub- 
O . ■ 
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acquent educfition^,! placwnont. Buch i-iaHLtr ur othor person 

(1) Set forth tho basGs for tha propOfeiud assi.^:!- 
rn^nt or rGassignr:0nt and provision of interim or sijecial educa- 
tional sorvices ; 

{2) Provide an opnortunity to each child (a) 
racc^ivc a nedical nna psychological cKariination ; snd (b) to bo 
ropresented by an advocate of his ovm choice and to prosent cvi-- 
dGHce prasontGd by school officials or their witnesses; 

(3) Dstcrmine any appropriates assignment or rc:-- 

asfe^iynnicjnt ; and 

(4) Revicv; poriodically , at intervals to bo met 
by this Court, any action resulting frcm his datGrrnination by 
this sanio procedure. 

f. Provide plaintiffs cotriponsatary SGrvicQs to ovcr^ 
coniG the effects nf any past wrongful cxclusioru 

9, ZKpunqo or auxiQct tht schugl teyords of plains- 
tiffs with respect to the reasons for any p^st v;rorigful suDpen- 
sions or exclusions and to reflGct the lack of procedurGy sur- 
rounding such suspfinsions or e^xelusions* 

h. Submit to the Court, within thirty days froni tho 
tirrte of the entry of its Order ^ a plan for adequato hcoring pro- 
cedures to precade^any {1} refusal to admit a child to a regular 
public school assignments or (2) any reassignment or transfer of 
a child from a regular public school assignment; and (3) for ad- 
equate revievf of nuch decisions^ including the alterna^ .i vr; ra- 
tion pro%^ided, 

1, Submit to the Court, within thirty days ifr^n^ 
the entry of its Order, a plan for adequate hearing procoduras to 
precede any suspension of a pupil frcm school^ such plan to in^ 
cludG provisions for (1) defining the spaaific authority granted 
to school persennol to s^^,:^pGnd and the liiiiitations imposed on 



that authority, (2) the requirement of altarnative education tor 
any period' of suspension in excess of two consecutive full school 
days ^ (3) the spacific grounds upon which a child niay be sus-- 
pended^ {4) written and specific notice to parents or guardian of 
the basis for any proposed suspension, (5) the opportunity for a 
hearing on any suspension ^ with representation by counsel^ con^ 
frontation of witnesses, rebuttal of evidence^ presenLation of 
evidence in behalf of the child, and access to the school records 
of the child, and (6) written notice to parents or guardian of the 
right of the child to a review of any suspension before an im-- 
partial tribunal^ such as a comniittee of the Board of Education, 
4. Grant such other and further relief as shall be deemed 

necessary and appropriate, l-ncludtng but not limited to attorneys' 
fees * 



Eespectf ully submitted , 

Julian Temper 
NLADA National Law Office 
1601 Connecticut Avenue, N.Vf. 
Washington, D. 20009 
(202) 462'=1602 



^^/^ A ^^^^^^ ' 



Staniay^^err 
NLADA Natiinal Law Office 
1601 Connecticut Avenue, N*w* 
Washington^ D. C. 20009 
(202) 462-1602 

/ Patricia Wald 

Center for Law and Social Policy 
1600 20th Street^ N,W, 
Washington, D, C. 20009 
(202) 387-4222 



Paul Dimond 
Center for Law and Education 
Harvard University 
38 Kirkland Street 
Cambridge, Massachusetts 02138 
(617), 495^4666 
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Ik 

AFF IDAVIT 

United States of Amovica ) 
District of Colujr,bia ) bbi 

1, EASTER , being first duly sworn , depose and sayt 

1. I resido at 130 V Street,. V/ashington, D.C* 

My thirteen year old son ^ Duane , resides at Saint 

Elizjtaeth's nospital; he is a depeniant v/ard of the District of Colu::\bi 

2. My son Duane v/as excluded from public school in the 
District of Coluinbia in October of 1967, At that time, he v;as 
attanding the third grade at Giddings Elenentary School* In 
March, 1971, Duane was placed in the savenUh grade at Roper Junior 
High School* 

3. Duane had completed the junior primfiry, first, and second - 
gradGS at Van Mess ElomGntary School prior to his exclusion. He 
entered the third grade in SeptemtaGr of 1967. In October of that 
year, he was transferred to a small "social adjustinent" class at 
Giddings Elementary School, a D.C. public school, I was not 
contacted prior to this transfer, nor was I given any reason for it. 
Duane v/as sirnply taken to this new school by a studpnt member* of the 
safety patrol in the middle of a regular school day, 

4. Duane remained in the class at Giddings for about five 
days* One day, he came home and told me that he did not have to 
go to school anymore, 

5. It is my understanding that the aoGial adjustment class's 
special teacher v/as not in school the week Duane was at Giddings, 
and a regular substitute took her place. It was this substitute 
teacher, a Mrs. Jackson, who told Duana to get out and not to come 
back anymore, I called the school and was told by one of the office 
personnel that Duane had been dismissed frnm sahool. 

: 6. At the time of Duane 's dismissal from Giddings, I received 
no notice of any plan to suspend him, nor vms I called, to the school 



for ci conforonce on tho suspension or educational al ternn ti\'Qs 
for my son, I received no written noticr? of his susponsion nor of 
the reasons for it; no formal hearing was held; and I was not 
advised of tho right to have awch a hoaring and oresGnt spokosmen 
in Duane^s behalf, I was givon no indication as to when or 
hov; Duane might rGturn to school, Duano ' b father clied on October 
17/ 1967, but th.i s fact, and its obvious effGct on Duano*s behavior^ 
was not taken into Qccount by those vrho v;are rosponsible for the 
dacitiion regarding Duame ' s exclusion, 

7, From October of 1967 through January of 1960 # DuanQ 
rem.ained at home^ v^ithout instruction of any kind* No visiting 
instructor or tutor v;as assigned to him for that period, 

8. in january^ 1968^ on the suggestion of the Area C 
Community Mental Health Clinic which Duane had been attendod, 
Duanc entered D,C, General Hospital in order to attend a school 
program there ^ taught by teachers from the Sharps Health School. 
Duane remained in this Area C program until March 10/ 1968, At 
that time, I moved from 1015 12th Street, in Area C, to my 
present address in Northwest V7ashington# which is in Area B, 
Duane became ineligible for the Area C school program^ and there 
was no comparable program for Area B residents* Doctors who 

saw. Duane v;hile he was at Area C, including a Dr. Weis/ diagnosed 
him as being emotionally disturbed, 

9 p Upon Duane ' s leaving Area C in March of 196 8 ^ I 
contacted* the Special Education Department of the School Board to 
find out about an educational alternative for Duane. The School 
Board sent a visiting home instructor once or twice a week ^ each 
time for about forty--five minutes, beginning approKimately at the 
end of April of that year. The instructor continued to come to our 
home for individual lessons from Septembsr through June of th^e 19 6 8- 
1969 school year. Over the course of that year, the number of 
ins truction snssions dacreased to about one a weak* Often the 
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vinltinr/ in-itructor mornly cnrv: to the huuMe . arui tnikod t.o ru- , 
witliout of faring Dunne any acadonin loHnonR. 

10* In Goptcnibor of IP 65, DiKino wnn rofcrrad to Sannt 
Elisjitaoth'B Hospital by a psychiatrist at Criildron'a Ho^initc^il, 
v;hara I hcid taken Duanc- to thG clinic. lio v/aa dinchnrgod from 
St. Elizabeth's after only four days, as his doctor, a Dr * Shinqle, 
felt that nuane did not noGd the kind of traatiront oFforcd at the 
honpi tal , 

11. In Noven^bor of 19(^9, Duano -Kntcred the DIAL procirairi, 
a special class at tho Perry School, a D,C. public school, Dunne 
was Gxpolled from this clas£i approMimato 3 y one u*oek later for 
fiahtincT and causing a disturbance, I roceived a lettGr froTn the 
Special Education office, stating that Duane %^;as not ready for the 
niAl. procfram. I therefore contacted the Sharpe Health Ochool and 
then Dr* Stanley Jackson to rGquest another viaiting home inf^trnctor 
to comnensatc for this lack of formal oducation, but Dr. Jackson 
denied ny rcquGSt* 

12. Duane had previously been placed on tlin %s'aiting Jist 
for Ovortarook School, a private residential facility in Virginia. 

.HovJGver, I learned that the School Board would not pay for all of 
the tuition for Overbrook, but could only pay approximately or,o--third, 

13. During the summer of 19 70, William Raspberry of The 
Was hing ton Pos t, after writing a feature article about Duane Mnd 

the plight of other children needing special education in the District 
contacted Mrs, Lindo at the Department of Special Education. She 
had been in charge of Duane ' s file for some time, nov/cver^ even 
though Mr* Whitt at the Overbrook School had told me Duane could be 

i 

accepted if the tuition were paid, Mrs. Lindo did not succeed in 
arranging a tuition grant for Duane, 

14. In May, 1970, I filed a Beyond Control complaint on Duane 
in the D,C* Juvenile Court, so that ho v.^ould bo enrolled in a 
^ sultatalG school i"5rogram. On November 16, 1970 , Duane was made a ward 
ERJC of tha Soclnl Servicos Administration, v^ith the Court ordering that 



Duana ho provided an education at Ovoirlnrook. Unknown to the Court, 

residential sGCtiion of Ovorbrook v,^an cIosgcI at about that tirio, 
NonethelGBs, Duane was cam\ittQa to SSA as a dopendont child and 
was sent to junior Village to await transfer to OvGrbrook. At 
Junior Village, Duane ran awny and came home tv;ice within four clayo 
of his arrival thero ^ because of sexual rissiiults by other )_ioys 
at Junior Village* On NovGmb^r 20, 1970, Duane was sent to Cedar 
Knoll becauoe of hi& abscondanccs from Junior Village, We had 
returned to Court and Judge Goodrich had orderod him transferred to 
Maple Glen, but when I v;ent to visit, I found thnt he v.'as at Cedar 
Knoll inntead. Duone remained at Cedar Knoll for about one wock , 
He was then transferred to Oak Hill, for fear he might run away, 
even though, to my knov/ledge, he had made no attompts to run away 
from Cedar Knoll, The windov;s at Oak nill have prison-like bars, 
and the campus is surrounded by barbed-wire fences. Duane was 
kept in isolation for sixteen hours a day at Oak Hill* After 
Christnias, he was returned to Cedar Knoll, v/hcro he finally was 
placed in a school program at that institution, 

15* In February of 19 71, I returned to Juvenile Court 
and requested that Duane be allowed to return homo. This requost 
was granted, and Duane has been at home since late February* 

16 • A few days after Duane ' s return home, I visited the 
Special Education office of the D.C. School Board to try to 
make some appropriate arrangements for Duane 's continuing education. 
An article detailing Duane * s lack of schooling had appeared in the 
Washin gto n Star a fev; days earlier. Without conducting an 
evaluation or diagnostic interview of any kind, Mr. Queen, of the 
Special Education Department, placed Duane in a seventh grade class 
at Roper Junior High, These arrangements were made the same day as 
my visit to Mr* Queen's office. Roper is approximately one hour's 
distance by bus from our home* 
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17, Duanc^ completed the school yoar at RDpor Junioi 
High School « lie recaiv^d no mnrks and was not □nrollod in any 
R pa c i f i c grade f o r t hs f o 1 1 ov; i ii g y e ar , 

IS. On July 12, 1971, Duane entered D*C. G^nerAl HoBpital 
on a voluntary b as is for medical care and counfr.Gling . Me 
indicatGd to mG thnt he wanted to go to St. raizabeth-H llofipitnl 
so that ha could return to school as soon as possible, 

19* On SepteTilDer 10, 1971, Duans was transferred to 
St. Elizabeth's Hospital. Hers h© is just sitting orouna doing 
nothing. He has no schooling of any Kind, During the sumner, 
Duane returned homa for weekend visits , and his behavior v;as 
excellent- ?Ie has told me niany times that all he wants to 
do is go back to school* Duane says, "My nine year old sister 
knows morG than I do." 

20. Duane needs a classroom v/here he can learn. He 
needs it now. 




EASTER 



Sub scribed anW swoj-n to before me this 7-^{ d 

1971, in tjia^'bistrict of Coluribia. 




ay of Septembar, 
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Ar F 1. DAVI T 

LJnitcK.1 !^t.:itcH of /^li-uica } 

i)i/J tiria i' 0\' Col UiTiUla ) SHi 

1, NONA rLYNN, boiivj first duly sworn, dspoBe and mayt 

1. 1 rQidiflo rit 1221 Van NcBS Court, McLean, Virginia. 

2, I am prasc-n-tly ^^mployoci as Coord i nfitor of the 

Child LU:ucly Coni^ai , pci r Umon t ol apccial rduca tion , The Goar^ja 
Wachiiijton Univorsity^ and am a doctorai candidate in the fiGld 
of al <.'cJu Ca t itMi . 

3 ^ I } ui u J ^ f / c L- i V d my f-l . A . d g g r a g f ram T } i g G a o r y \Va b li i ng to n 
Uni.vori^i ty . My v/arli cixnuricncc in tho field of special oducntion 
lia:^ includu-c! L\)a foljovdny positions i coordinator of cducntional 
rar*c.:irc;h f:t=LuIi.-jn v/lth phyrjically handiQuppcd children at Cybcrncticn 
Uaai'.^LiruiT lnh;Litute, V/f.: h Jjig ton ^ D.C^t tanahar of spc?cial claBSGS 
of cdnldrun oi i-;igjuait v:orhnrB in liHGranqo, TcxaB; director of a 
tuuorinrj pirotii/c;.; i^r Ghrint Child Gcttlcn.cnt Ilouccw V7;Lohingtc.n ^ D,C*| 
and d iagnoig t iu = pr^=:^^cr J ptivG tcjachcr^ Prince V/illiain's County, 

4* On biCiVuli 1^ f 1971^ I conducttjd an odue^ational evaluation 
of Duanu iilac]i:jiioara , aL the Chi]d Study Center ^ The George 
Washirigton Uni vor ii^i ty . t 

5. It is jay profuHaional opinion that Duano Blnckshearu can 
profit rr<^;n an cducatj=on, 

Dunna visited tJio Child Study Center ./ith jiii^ mothor 
for a o]ic:-houi avaluai iori period. Urn waR oagor to diycusn his 
prtinunt placemen ii at Ropar Junior High and display/ ad no signs of 
uncaBinaas or sliynaBa dui^ing tho intorviev;* In the two week period 
precedincj the: interviev/ Duanc ' a lunch monoy vras taken froni him 
soveral tiincH arid he w^k threatened b^^ several groups of boys^ 
Ha Htataci thnt hc^ could "take cure of thciii" but wculcl not fight 
at school anyiuorc? because he waii not goinci to be ''kicked out again 
for fighting . " 

7. Duano OKprosscs a strony doGiro to romain in school 
O ,is alF'o very nuicli thraatoiiod by the pro£ic^nt situation at l^oper* 
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i"^ ;.v't'r. I mi; ' riM-Mx ii 1^ t-iiv n r;^- i. : ' 1./. :i £ princlu>.jl not Lo talk tibout: 
nir n'o\inr\ t: f . hin ' r^, .u^i:-- 1^:^ ru- pccM^ii^ riiL.: no 5^ iippn r hi vn Rc?rvicc;H 

ii.-'- l-t-:'^:!^ a r r . m- r 1 i , lU r Jnnit:ii: lliuli iB au; ■ 'c*k i rjAto 1%^ o onc^hour 

0* DurirU'M; ro/ulinp a}:*iIlLy Id dirricult to assosa acuiu:-- 

^{Uoly, J^iuic ^ i ona i Iv . ho in rn^ndinp on a firHt yrnclc Icvol , Howcvor, 
ho n[KH^,\vf'd i\o r^:rhl) rxc^vo rcailily towninl t;ha nntl of thG peis-- 

f;np<^ i n ■ 1^ ^Tje; u ar* v i: ^Mi 1. 1 y huin dcvnf^ littlti ox^ no roucling gonracl 

to bin cp:^*=ivil. 'I J Ti a J on7 tiriK^ , W;i intnnHivc rc^vinw I v/fuilcl 

ar-r^'':7Ci. h':^ i^'^rulin') l:n jviriin nt Inn/it: to r^nconti cirnclc level 

in rJ^':wM^ ;v;rl'^-^ of l.j. -nc^. 

iiji=^ ■ iKoi'' CL tha Vmn^c nn t;h nhiJls very liniitoci. 

Ilf.; r'.:n' r'-.-r^^'^' t ^ • - -^i . : n ^ of" c!€idi1.irin i^ricl l5 lib t ?rn cl: ic:Mi bul; rovc^rbnd 
t:o fVjunlJji'! th li i'lnu'^rn to v;or}; prohlor-r;, 

!Q, DurM^*.- i :i t win- l:J or inn c^n im a 1 nr^r' tj ry lo\w^l acfi clomi c^f J ly 

^"rr.r.r { ^ri*- ■ d^ c^ ryi^^r^^H. ]Ji;c.K:i"nn nihauld bo ccirofully v^orkod 

f>i:l: vn i h 111 f iioa^ f^-^^n riiul /innll Niry Horvicr Li nt n school v/i thin a 
rc^^u Mon^i I J J Lrarjf p-'j takion di. s^tnnc^? rror.t Duanc'ri hornG , The SGhoo3 
ronn:io h *r v^o^^ld m^^^^ h ii^^ an m v.^oo3;3^' buf:irj iinc'] r tay in close toiaeh 
v/1 Lh h iu i;r,c.t?:ut L : i . 

] 1 , Ai b I ' f?> t-ii 'n FMinno is Boverely ric;y^demj.c^nl 1 retarded 

dun in vr?rJ=r :;y ..f c^ircnr.r^ tcrtncors reL'ulting in Iciah of consistont 
and prc0.oipf<^-i ( jn'Lriiction for cippiroxii^^i bely tliifea and one half yGars . 
lie se c in:- w^: pur iviid r a.^'or?t i\^o to continuincj Iii^ education at thiy 
tijrn ^ r:nd avpror rirtc nr r^M'iufOi^ien should ht^, ni^ide ns quickly as 
pQ:^::iblvf bo prov.Mit burtlior aaiizi:imla rc^tardation and amotional handi-- 



b^ ^ ^b; = 



t^ul^nr-rShiul iMu.i i^v.'nr!i r.n before ine thir4 = * "^nv ob , * 1D73. , 

■ " " . s 
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PK^'niH MILLS, ct ol. ) 

) 

V « ) C i V 1 1 A £^ t- i on No. 1939-71 

) 

BrARD OF EDUCATiON, et al. ) 



AFFi DAVIT 



STATE OF NEW YORK ) 
COUr^TV OF NEW YORK ) 



IGL-ACV' GOLDBERG, being first duly sv/orn , dypo^Q and say: 

1. I reside at 501 West 120th StrGGt^ Ncv; York, Now Vc3rk 
10027 , 

2. I am prGSGiitly PirofeBSoir of Edudation in the Department 
of Special Education/ Teacliers College^ Columbia Univorsity^ 
Ugw York City. 

3. I arn the holder of a Master's Degree and Doctorate fx^oin 
the Teachers College of Columbia UnivorBity in the field of 
Specjal Education^ and a MagiBter Philosophiae degree fi^om the 
University of Warsaw* I also hold a Frofessional Diploma from 
the Teachers College of Columbia University as a supervisor of 
work with the physically and mentally handicappcjd . At present/ 
I am Secretary General of the International Association for the 
Scientific Study of Mental neficiency, a fellow and past--prasident 
of the American Association on Mental Deficiency, and a fellow 

of the American Association for the Advancemen t of S cience , 
1 have previously held the position of Director of the Department 
of Rehabilitation of the Indiana State School in Butlerville, 
Indiana, an institution for two thousand retarded persons^ I 
havo been on the faeulty of Teachers College of Columbia Univer- 
sity since 1957, 

I have also served as a visiting professor # instructor , and 
lojctiirer at various collocres and universi.tiGH , including the 
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lcrn=. £^ t/f Connecticut and Wlsconfiin. i h.ivo he^n a cont^ul tant 
to ^iovoi'nl qovornrnonUal nnd privato JK^cncio:!^ .Lncludiiiy t-h.:i 
Pronidont ' !^ Panel on Muntal Rol:ar Jat 1 on ; tho White liDUfJO 

Coil lurt: nee- on Education / the 19 5 G Whi Lc- HoUfe^u Con f er^^ncc on 
IR^altrh; the Children 'n Buronu oT the nopartiiient of nQjilth, 
inducntinn and \volfarc; the Natxonnl AKnoc.Lation lor Rotnrdt^a 
Cfi^ldrcn^" the New York City Board of Liai — ation ^ lIiq Konnu^ziy 
Child Study Cnntor^ ond various privntc^ schools and institutes 
fvir ^axcQTMiional ohi iUron . i:y prof c^s^i .1 onn 1 abiLSoc:! n tlons in- 
cludcj mcjiabcruship in the National :cation Au^^ocia t.ion , the 
An!.^>rican Acadcriy on Munttul Rutardation^ tha American nducation' 
Hojscarch ASBaciation, tho AmGirican Psychological ABSOciaticn 
and tho Counci]. for rjxcopt tonal children. 1 am the uuthor of 
nuincroun profossional trcatiso'^ eind publications i^or ta i n i ng to 
thtv oclucatlQn of exceptional chllcirQn. (Bibliogi aphy attached) 
Ml thiQ pant twenty yoars, I havo helped to train sovural hundred 
toachGrG and prof c:>nional loaders in the fiold of HpGCial odu- 
cntiofi. As a result of my work nnd rci-jGarch in L^pecirjl Gdu- 
cation, I havo been listed in Who's Who in America , Who/ s who 
in Ajnarican Education , and AmGrlcan Mon of Science . 
4, A fundamental belief of American democracy is that the 

good society results when each individual is given the oppor- 
tunity to develop with the aid of a publicly-^suppor ted school 
system. Therefore ^ the public school system holds as its main 
objective the provision of education for a ll ehildran. The 
obligation of the public schools is to accept each child v;ho 
falls vjithin a certain age rangQ , to provide an environment 
that is friendly to each, and to offer experiences which will 
be useful to each. I stroncjly hold the bolief that our school 
system is, and wars established to 'be , available to all, part of 
the birthright of every AmQric^in child. 
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D. In our socio ty fcho gc^jil of utluc-v\tion in l=o ^^ui^i i: a i; I 'jo 

Oeich ' indi.vidual throughout h i ;i life ct full arid equal oppo r tiun i t y 
to sGcuro tho skills^ th« kn ov/ 1 ud go and t )i a u n d u r s t a n d 'i n g o c o n -- 
H a r y to fulfill himself as an individual and £i s n c o n g 1 u c t: 1 v ► 
mGRbor of society. EduCQtian / in my opinion. ^ is a ecu L a. nuoUH 
p r o ce SB of d G v e 1 op j= n 9 1 1 C o s >: j. 1 1 s n c e d a d for off o c t i v c aa i ; i nq 
v/ith deve lopn\enta 1 and cnvironrnQntal tasks and clcrvindi^, Bcri<.>Qli 
i i5 that p^irt of tho Gducational procGSH vdiiah ciocil^ with th-^ vci 
highly organizod and structured dcvelopmunt of lifo nkijlis. ICvo 
child and par ti cul airly ovory c ^cGpt i.onft 1 child ar>u bo ai^i^iL?tad 
in dealing with tho problems of Jiis on vi ro:irr.er! t by dqjau forr^. 
cf schooling. Ths forTn of oducation to 1:jq provided \vm 1 1 nocoE = 
■sarily vary with the ability and the ci r cuius tan cc^s of that child 
6* In recent years the national policy of providing an 

education for all childron lis 15 been given renev;od Gmphusis* 
In 1963 in a prosidential mossage to th© 88th Congress PreBidont 
Korin©dy charged all levels of governTnGnt to end tlie noijloot of 
the mentally ill and the Tnentally retarded and to provide im- 
proved servieas and opportuni ties for such exceptional citizens. 
Four consecutive United States Presidents have Gxpressed enough 
personal interest to carry forward pi'esidential panels and com^ 
missions aimed at involving both governrnent^ at all levels and 
private organizations to establish f ar-^reaching programs to 
combat and ameliorate mental retardation* 

7^ Denial of educational opportunities for exceptional 

children not only frustrates this policy, but is a source of 
harni to the family and to the community of that fcjKcluded child . 
According to the principle of "normalization" widely adhered to 
in much of Western Europe the nientally retarded or other ex- 
ceptional person should lead a life as close to the normal as 
possible* Denying an education to an exceptional child is 
yot another burden on a family which is already handicapped. 
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ri.iiid i cay n to the V^v\ily ai~ thi^ oyciuJ^ri clii^i >tr; = 
r:i-.ancihl, fiocial and cmotiionni. In t\]io couri^n of iiiv j:^ro- 

i onn 1 %vork , I have ooen ]jriviiuycd Lq viniL 1= hounci n. 1 ai 
p:ir*^^ntn of c:--cc'p clonal children, 1 hcivc loam uhc iminooBur- 
nblo irri'^jcuv nf having a child v.*ho diffo/H vho miich froiTi hi^ 
hrrtJiorn, BisUors, and his noighjQrn^ childron that tho child 

rcjoctt'd and donxod oduc^t^onr fsorv icus. Such n denial 
of: hc-lp can only producQ further dicjruption of the fomily's 
unity and tho p^ironts* phy^^ical and mental hOfUtli, not to 
m.^ntion th'.*ir finances, 

B, B^:cnU£3e of the CKtremaly ncnntivu and :^ t. i qrin t i iicd labcl£5 

\rhich rof^^r to thopo individuals who manifost mair);od difficuJ.ti.ai:. 
in copinn v/J th their dovclopmantal tasku and bocau^c? of the aub = 
n ^.int i n 1 r iw ks of n i ^ c 1 an H i f 1 ca t ion or faulty plACOmontE^, pro- 
codural safeguards are cesential. Sufficient canse for tho 
abridgonicnt: of any right, such as the right to attond regulni: 
classon, HiUKt bo specif icalli^ detGrmincd. Tho GxcGptional 
child !mM a right to fair proc^=^dui^cs \/hich will provide for a 
thoi:-ounh asEiessment of bis abilities and diGabilities and will 
LH^"curo hi^ placomcnt in a learning cmvironmcnU appropriate to 
his educational diagnoses. A corollary of the principle of 
due procoss in the field of education is the raquiremGnt of 
periodic review and provision for the rGturn to regular in- 
gtruction when there is no longer sufficient roason for re-- 
striction. Even in the best residential facilities thGre is 
an .uncomfortable similarity betv/ean them and prisons, albeit 
very permissive prisons. The decision to remove a child from 
rc^gular classes, or from public school classes altogether, 
often wi 11 propel that child towardsi a residential f ac ility 
which must accept him when he is rejected by tht; public schools. 
For these reasons adequate due process principles, and the 
principle of positive prosumr t ion , i.e., that the ohxld'a rights 
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:jre pro^:uniOd in the abstjncu of gui:tic:iont cau3w f or thw'^ r tu^nl.ll , 
i':unt obttiin in any tnrminat ions ci\C\jCtinu a uliq 11^11 iiy 

f or j^ciyuior GClucation - 

0 . The need to r e o K rm\ i n a thQ p r o c c d u r o s by w i c h c h i L d v o n 

r? 1-^ o Cf a 1 u d cj d or t r s n s f e r r o d to s p a c i ^ 1 classes d a e 1 f i p s cui t o f 
tv/o historical trends . The first is that t rad i t ion.ji 1 ly publ ic 
B c h OQ I classes for th q e k ce p t i on a 1 c)i i 1 d a c cominud n tod ma i \ y " n 1 ow 
learners" recruitod principally from air.ong tlic immigrant popu 1 a t . c:n 
In addition, such classes often boo^ino dumping yrounds ior thoso 
children and youthe who bothered thC' regular cIdbh ii,*riehor. 
Moreover ^ the label rather than the d inability ann crsnu.- to 
ciefino the individual*s function in £4oeioty^ Tlius ^ an jndi^ 
vidual v/lio is considered mentally retarded by school autlioritios 
may not bo so regarded by his friGnds and iiis family . The laboi 
may then affect tht3 child 'b school career^ thus giving rimo to 
the apt phrase, "the six-hour retarded child retardrci from 
9 to 3 j five days a week." One may ask whether many children 
arm claBsified as exceptional , when uhe true nature of their 
learning disabilities stems from onvironrnen tal factors^ 
Furthermore, the problems resulting from such faulty classif-- 
tcations impinge primarily upon the so--called culturally dis- 
advantaged. Thus, the President's Committee on Mental 
Rotardation in 1968 reported that a child in a low income 
rural or urban family ia 15 times more likely to be diagnosed 
as retarded than is a child from a higher income family. Two 
additional reasons argue for full due proceBS safeguards. 
First, parents of exceptional children must be involved in 
the process of decision making about educational goals and 
ob j ec tives , They must accept and to some extent under s tand 
these goal-q if they are to exert appropriate supporting efforts. 
Second, the parent of an exceptional child may feel that he 
has very lit t le choice in finding any alternative odrcational 
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|. .1 ciCL' ■I'LMil ot;hoi: than that prf:^i;oscd \ y tUo Di:)\^^r-l .ai i i L i =^ . 
piiropLr- in dcj^nc^i^at i on v.ull airnjrly ac:roo ^h'i lin n 1 n-j thai. 
t,h'- ^ chcc^ I cTUj thor i L I OF r^ro^nfjio^ v/n^^'. nuit,-Lic or n^^n , in 

10, r:,; L J on ly , more tl..:\ 90^ the r^ni:;illy rC?t:Lir;:'i 

-n-olluci in public c-iiK-.^^'.i.^- jim^ i ri t . -:\] pui 1 . 7 
rchnojf:. Far Hi any Gxcoptional chi Kir on ^ £i b tht^ large* ^^.^j> 
f.' t^'^'..n Mu; niini.''r m nocu and Uhof^r bt^i!^^^ srr\'Jd rt'vu^il.^f 
d rj?-r^jt: r^roqi^ofis in prov.idin:; cppnr Uun 1 tJ 0:5 and d.L\crn =' 

^jduca L i Cinnl p tr u t ic ;^ tQ tho OXCo ]-v 1 1 n n 1 chJiurcn, tho qo\:iKi 
r! I'-iu r -uion coTitj.nua to ha^^i.j 1.l1:L1^ in an in f r^r Vho5^C^ ^^^■clu-i'''i 
iror; n lil-i I i.c l^■ B U|.ipQ r tcjd educnLicn^ f^jv^nicil r J t n on far Lhi-= 
^■'xc<-*p t .1 c j!; li 1 child li .^R now Its oc? one cor^r^" ?niplj^co nnd io wjciol^^ 
r C'Cog n 1 ^^^d £if^ a nocially rciquirnrl rorvico to t.hnso who cannut 
"idapt to tha convont i^onn I schaol syt^tom. TYia tuncticn of tlir? 
pui^lic L-;c)inonH for tihcfso chiJcIrcn chculd bo oduc^tional rahhor 
than custodial and its prograiris mui;t be rQ^f^oi^t^bly rcl.rted 
to th^j individual naedR 4ind capacitiG^. Otlicrwj.sQ^ thq gk- 
coptional porson is danied his inalicnntale huirinn riyhtrn. Aa 
Goethe onco said 1 "If you treat an individu^il as he is, ho 
will istay as he is; but if you treat, him as if he were what 
he ought to be ^ ha will become what he ought to be and could be 
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XN THE UIIXTED STATES DXSTRICT COURT 
FOR THE DISTHXCT OF COLUMBIA 



PETER MXLLS , et al., ) 

) 

Plaintiffs ) 

3 

^- ) 

) 

BOARD OF EDUCATION OF THE ) 
DISTHXCT OF COLU^lBIA^ ) 
et al . ^ ) 

) 

Defendants . ) 



Ci%^il Aotion No , 19 39 — 71 



MEMORAi^DUM Xn SUPPORT OF 
VERIFXED COMPIjAXNT 



XNTRQD UC T X ON 

Plaintif fa are school age children whorn Defendants have 
axeludedj. and are excludirig, entirely from the Districli of 
Columbia Public Schools* Defendants completely deny to those? 
children a publicly-'aupported education. Plaintiffs ar^ pri- 
iTiarily poor and black and are without £irianc;ia.l means to obtain 
private inatruotion* Each plaintiff desires a publiGly-suppor ted 
oducation and would profit from such an education were it made 
available* Furthermora ^ plaintiff ohildren have been denied an 
education without fair hearings concerning auch exclusion or 
alternative educational placement and without periodic review of 
their status* 

Plaintiff ohildran have been excluded from tho very ptiblic 
education which the District of Columbia deems so important aa to 
make it compulsory for ten y^ars of every child's life* D.C* 
Codo S31--201* Moreover, Defendanta deny to plaintiffs the right 
to admission in the Public Schools off tho Distriet of Columbia 
which it froely provides for other school age children under 



isule S2..Xf Chapfcor KXXI, of thci Distarict of Colur^):iia Boaifd of 
KdUGation Rulos. Th© Disuriet a.nd its a.ganus havo deprivotl 
plaintiffs of thoir opv-0£"tunity to 00 c on 10 f a 11 c i ^3 n i n g rn o rni? o ir 3 of 
our sooiety^ Such unequal t^eatniGnt of plnintifr childircn b^' tho 
District of Colu ml^ i a is \i n j u s t i f i a 1 o a n ci r to i t irn y ^ a n l1 i ri v i o ^ 
lotion of tho Constitution of fcHo United StatoH and tho eUatutos 
and rules in forca in the District of Colunibia, 

FurthGrmoro^ Defendants' tibo\'^G- b ta ted a^ctions , which v.^ith- 
hold or deny altornativo forms of piil^jlic education v^'ithout a fair 
hQarinrj^ ara in violation of plaintiffs' rig^hts purs.uant to 
Sactions 31-203 and 31-1101 of the District of Columbia Codo ^ 
P.ulos Sl.l^ 14,1 and 14,3^ Ohapter Klll^of tha District of 
Golumljia Board of Education Rules ^ and ths Fifth Amondmont Due 
ProOGS& ClsUHO of the Unitod StatOG Constitution^ 

Plaintiffs make this claim on behalf of all achool ^qo 
childron who are eligilDle for a free pulolio oducationj. hut whom 
Defendants have e:-^cluded from putolic school ottci^danc^ and 
otherwise dopriv^od of access to any putolicly^suppoartod oducation^ 
The class is nlso prodominan t ly black and poor and v/ithout 
financial m^ans to obtain private^ alternative schooling- 

I . THE VALIJE OF SPtJCATlON Til A FREE SOCISTV 

The United States Suprema Courts in Brov/n v. Board of 

Eduoation , 347 U,S, 483, 493 (1954)^ emphas i 2ed the uniquely 

important role of education in our society! 

Today education is perhaps the iTiost important 
function off state and local govGrnments. Com^ 
pulsory school attandance laws and th© great 
e>tpendi tur e s for education both demonstrate our 
recognition of th© importance of education to our 
democratic society. It is required in the per^ 
forma nop of our most basic public rospons ibil i t ios , 
even service in the aifrnGd forces. Xt is the very 
foundation of good citiaenship* Tod^y it is a 
princiipal inDtruniont; in awakend.ng the child to 
cultural values^ in pirap^^rincj him for latc^r pro — 
fospiional training # and in halping him to adjust 
normal.ly to liis anvi.ronnQn t , Xii those dayH ^ it 
i£i doubtful that an-^ child mc^y recinonnbly 
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oxpectGd to suGGtSfed in lifts if hie is cleniad tHe 
opportunity o£ an education. Such an oopoi- tuni ty , 
where the state has undortaken to provide it^ is 
a right wh ich must Ijq made available to pi 1 on 
equal torms* <E:mph^sis supplied) 

Judicial recognition of the high purpose ^nd the crueidil 

importance of pub licly— provided schoo_ling is pervasiv^e. — 

Thus, in DiKon v* Alabama Statg Bo^rd of Eduoat ion^ 294 F.2d 150, 

157 (5 til Cir. 19613^ the Court rGxterated i 

It requires no argument to demonstrate that 
education is vital and indeed, basic to 
oivil±2ed society. Without sufficient eduea— 
^i^^^ the plaintiff e would not be ablo to cam 
an adequate livelihood, to ©njoy life to the 
fullest^ or to fulfill as completely as pos- 
sible the duties and responsibilities of good 
o it i 2 ens * 

, Theso goals pertain with equal and ^ perhaps, evon greater 

foree to retarded, handicappGd , or otherwise disadvo^n taged 

children. ViJithout the opportunity to obtain a structured, formal * 

3 / I 

eauoataon^ these children, unlike others^ may never learn . 
For such children, development and learning are unlikely to como 
informally or environmon tally , as they do for ordinary children, 
'rhe eonsequences of non — education are thus far more severe for 
mentally, emotionally or physically impaiE^ed citizens. Absent 
education^ the retarded or handicapped citizen will be unable to 
function in society and may never develop the skills even to care 
for himself* He is thus plaoed in Jeopardy off institutionaliza- 
tion^ loss of liberty^ and even los^ of life. 



^/ Other courts have similarly reoognized the value of 
education and have stood fast against its denial to particular 
groups^ See, for example, Madera v. Board of Education , 267 

F.Supp, 356, 37 0 (S*D, N.Y* 1967) i ~~~ 

To a minor child in New York ^ the right to 
a public school education is of monumontol 
value; it will produce yreat bonofits for 
him in both tangible and intangible terms 
in later life* In addition ^ the education 
of each child is of paramnunt importance to 
us as a nation. A democracy can have no 
more precioue resource than its oiti^eri'ry. 

j^/ See ^ e.g. ^ Affidavit of Ur . Er%/in Fri.edman^ attached to tho 

Vcrlf iod Compl ain t as Appendix concernJng thrs 3Uwrce.^Sful rc*- 

Bults o'f toaehing profouncljy retarded individuals to bftccune self^^ 
suf.ticiunt and GQlf^-caring mo^mb^^ rs of socicity. 
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publicly-provided schooXint/, Xn tho Districjb of Col^inuji.. ^ 

nearly 4,000 children ^ idontitriad am GKCcp^ional Ijy l.ho Bo^iiwl or 

Education, aro an^olled In vairiotJG rox^TTis oC p u'^ 1 J cl - upi-O ir d 
4 / 

oduGation- Yat , there iromali^ an uns-pGoiflod nun bo.- oi: 



/ KxoluH3±on from school, as ircscGnt docunionte indicatu. in 



pro^^ioin o£ national dimensions. Tiio iJGpnriimont of flo^iltH, IZciu- 
cation ynrt VJelfars*s Off loo of Hducstion , Buroau of clio llnmlL- 
cappod ^ U con^uctod confcrencos on the prablem of sohool ex- 
olusion til the pairticipation of social sciontiiats and ewiuccitor^ 
Citinc| pi'&i^ticos of ^^clusion and n wnoo 1 onoo u ira y nonfat Land ^ 
ance in t>?c- pu^lio schools ^ thone o>ipc5^ts c^oncluclad* 
Ttitough Ic^gal^ quasi-lo^al nnd o -^tr-a- lo^al 
d^vi^^ss or through fipath.y^ aohoolr^ causo^ 
ertcouracjG , and welcomo tlie lack of ottond^^ 
anoG in echool of mil lions of A metric sin young- 
sters. Such activ^ity i>y the educational bv-s — 
torn serves as a doninl of ci\^il jri^Thts 
ma^sivo as tht^ soparawo school eystcms main-^ 
tained Idv 2.aw in pE^ior s-unr^. . 

Somo Qxamplo3 of t i.^s-= L o 9^4 1 e>;c?lufiions or^jii 

1, Ths continuous Eiuspcnaion, 

2, The refusal to onroli a cnild in soi'.ool. 

3, The conditional # unoffioi-al sueponsJon, 

4, The waiting list, = . ^ 

5, The uso of homo-bound i nr? t rue t ion . j 
Rogal , Elliott^ Orossman and MorGo , '/The SyBteniatie K^ielu^ion of . 
Childron From Bchool" (1971) at 15, 17. Sgo , also, Conforoncc : 
on tho SystomatiG Exolusion of Children from Futolic Schcals ^ ^uno! 
25-27^ 1970^ Washington^ D.C. "Conferenco Repo^-t X" (1970) 2-3 

t 

4 / The District of Columbia , according to da.ta p^opar^ad by Uh^ j 
Board of Education^ Division of Plannincf , Hosearch^ and Ev^alua - ■ 
tion , prov^ides publicly^suppor tod Spsoial Education programs of | 
various descriptions to at loast 3880 school ago children. In ) 
1970-71, 3093 of these ohildron were ecr%-od in regularly' funded [ 
special educAtion progranie in tho District of Colunilpia Pul^lic : 
Schools. See Exniisit Regularly Fundod Special Education Pro- 

^ram^ in the D.C. Public Schoolri^ 1970-71- One hundrod and ^ 
twenty — nino additional children w^sro enrollod in f edoral ly f undc d" 
special education programs und^r Title III of the Elomontaty arid 
Scoondary Education Aet. See, EMhililt ESEA Titlo III Fedoi-Al 

Prooranis of Spocin]. Education in th@ D.C. Public Schrjols, 1^*70-71. 
In addition^, tho Department of Speoial Eduoation lipts 665i Dis- 
trict of CoXumi^ia childron as beincj 'provided with puhlioly=- ; 
eupportod oduoatlon L*y non--public tscliool rofsourooo , See E>'.hil3it : 
Ci , Merabe jrish J p i flpcGial Eduealrion Pro^rnnm and ?=v ici^e ^ iy70-7Ii 
Non— Public ncliool HoKouirce^* ncifii^ndant Bonrd of Jl^l^ication onor- 
ato^i a continuum of service. iS syiii,oh include supportivs part--ti:no 
servjccs to ehilcix-en in regular elaf^^c^a^ rpeci.al classors for ■ 
KGv&rc*3=y moniaLly rotardnu, blind, hoarinry inipairc-J^ crippled, ; 
emotional, ly disturbod, loamlnff di£^:ihlod nncl f^o\/*^*ro5y malsd j us i oc^ 
chlLdrf*n; '^pociuJ schooln for ph*,*slcaJ ' h,^n lI icajiped and sovt^ro':,' 
rataardc^d ahildroni %'injtincf hori:; jn^tru =*h and riental htia^ th 
aontcir to^ichor^ for th.e ii^.= p Mw* 1 i :^od ? tuition arantD fnr 

1: O 'dod , BOvoroJ,y oino L'^ on a 1 ly dintiirbcjd, and othor h,-ii idi caTjrjtr 



childrc-n who a^o not onirolled in c.-.y s-hosl pr^tirnn'.. In tho 
DlntricTt of Columbia, tliore arc iin e t i .-.a tiocl 22,000 arotardcd, 
GTTiotibn-ally distUL-toed, tolinc! , deaf, and speech ol- learning dis- 
abled childran, and perhaps as many as 18,000 of thasa childi 



on 



aio not beincT furriiehea wi tH p^og^ams oC c i a 1 i ^ ^.d oub 1 i c 

The se-=en named plaintiffs are res p rof! e n t a t i va of the n.any 
childi-Qn v,.ho ha./e bean denicsd accGsa to ,.-iblic ochooling. The 

District's continuing failure to fulfill its stntfutory duty to j 

count and idontify all school a^s childrc-"~'='^i-Qnder it, end ! 

plaintiffs, incapable of informing this Court as to the precise [ 

numbei: of such childron. Howovor, in a 19 71 repoirt to IIEW, the ; 

District of Columbia Public Schools admit that 12,340 handi- ! 
capped children are not to be setv^^d in th^a school --- - ' 



"ear. 



I 



_5__/ Admittedly, some limited numbei-s of exccTational children 
aro enrolled m private school progranis and others are ''o'-c-Q'^ to ' 
endure inappropriate plaeements in reoular proorams: {See^^.cs. 1 
^/'G A££^aa%r^tL of Botobie McMahan, attachod an Ap^endi- M to thP ; 
Verified complaint) Yet, nndor tho Rules of Ah Oo^ird of Educa^ ^ 
tion each such child has a right to a freff public educ:-ation 1 
which providea instruction adapted to his or har needs: Howe%^er I 
as the school system recognizes, many of theRo children arc denied 
the right to public education becausa of their hand- caps «5e©' i 

e.g.. Exhibit D; Memorandum of Julius V? . Hobson, M^amber of the' i 
Board of Education, to th© District of Col jmliia Board of J3duca^ I 
tion. The Tuition Grant Program of the D< strict of Colum'oia 
Futolic Schools," Nov. 19, 1969. The Eoard of Education has 

frequently acknowiadged the existence of a larcje number cf chil = 
dren denied a public education. Thus, for eKamale, in the 
superintendent's charge to the Citizen's Task Force on Special 
js^ducation^ it is atated that: - 
There is a large number of youth who have been 
excluded from public education due to inadequacies. 
Too many children are denied the right to public 
education because of handicaps. " 
Board of Education, "Rationale for Task Farao on "special 
Education," (1971) at 1. ~ 

6^/ Unfortunately, although required by Section 31-20S of tho 
D.G. Code (1967 Ed.), a cenr^>.s of all children aged 3-18 in ' 
tne District is not taken. Nor have repeated requests by " 
plaintiffs' counsel to Defendants brought forth this information. 

7_/ District of Columbia Public Scliools , "Doscription of 
Projectca Ac^tivitios for Fiscal Yc^ar 1Q72 for the Education of 
Handicapped Children," March i S , 19 71. Sea eapacially Part II i 
Pascription of StatQ Spocial Educ-ation Pifogram. {Attached as 
Exhibit E. ) 
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For irotardo^ ohildx-en alone * the District reports a v,*aitino lisL - 
8/ 

of 570. 

Defendant Board of Education maintains a Departn^.ont of 

Speaial Edueation whose purposQ is tea provide for tho education 

of theee GXCGptional children. The function of this Department, 

acoording to its 1970-^71 statemont^ Puhlic SchcolH of the 

District of Columbiai. "Speoial Educatiori Information Bulletin," 

at 1 , is to provide 

instruction and services for childrGn v^ho 
Jlif fer from the average to such a disgrcG 2.n 
intellectual,, physical/ or ernotional charac^ 
teristics am to require resources and assistance 
beyond that normally available within regular 
classes . 

To this end, the Department operates speaial olasoes and schools # 

provides paVt— time instruction to hoit^ehound children aind to 

handieeppad ohildren enrolled in reg^ular clashes and provides 

tuition grants for instruction in private schools to children 

whose needs cannot be met in the public schools. indeed, the 

policy statements of the Department and the range of services 

which it does offer to some children confirm its previously 

admitted legal and moral duty not to withhold schooling from 

plaintiff exceptional ehildren. 

The naimed plaintiffs in this suit have been completely ex- 

oluded from cdueation for periods ranging from four months to as 

9 / 

long as six years * During such periods ^ these ohildren and 



_i / Ibid ^ , at 4- Of these 570 children^ this Suate Plan lists 
4 6 7 as aw"aiting placernent in special classes operated by the 
District of Columbia Public Schools and 103 as awaiting tuition 
for private school* This plan also refers to -waiting lists of 
189 learning disabled children and one blind child, 

9 / Seer e . g . r the Affidavit of Andrew . deacribing the 

axclusion oThis daughter^ Janice , for the precceding six 

years J the Affidavit of Easter ^ describing the ex- ] 

elusion of her son, Duanc , - / £ax periods totalling nearK 

ly four years; the Affidavit of Daisy ^ ^ r describing the j 
exeluoion of her son, George / for over one year; 

the Affidavit of Ina ^ , describing the exclusion of her son^ 

Steven , for two yearo i thta Affidavit of Marva - , 

do^orlbinCi the oxclusjion of her son, Miohael - f for a 

period of ovsr two yesrsi the Affidavit of Hary , drascribing 

th^ ciKclu: icm of her son, Jarome. , for five years j and tho 

Affidavit cf Scott f dGoovibinrj t^io axcluo tun oi: Pctar 

for four months, Theno affidavits are attachod to tho 
Vc^rifJ ed Complaiiii* • 
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others siinilarly sitvjGtad lif\v^ iriro t jf i o vabl%* suffo^ed Inarnincj 

natur^ally accornp^nles a child's os^clu^ion f^am the Gxpt^ctGd 
activity of school attendance, AccojrdinCTly , tho valuable iricjlit 
to a publicly-supper^bed educ^.tion, a riaht suppose?dly mado 
availai^lo to, all children of tho Distric;ti. -uRt no lon^Gr bs 
denied to tho o.xceptional child. To continue ofifisial dis^cigard 
of the excoptional child is not only to frustrate tho aim and 
intog-rit:^' of the District's educational responsibilities^ and to 
c^act a heavy toll in liberty and thi- quality of life for dis- 
abled children^ but is also to impose upon the Distriot the 

great and unnecessary cost of continued ins t i tutiono li s a t ion of 

* _ 10 / 
uneducated retarded and mentally disturbed children. Such 

children^ if they are not to b-^eome future and pe^manGnt charcj^s 

of the Dietrictp require structured education now, in thoir best 

learning yeare , The seven plaintiff ohildren , and the unnumbored 

children they repreeentj. merely roqueet the opportunity to le^^m 

to the best of thoir potential and to becom© self —sustaining 

members of society* 



3-Q/ Non-^educatiorL of the handicapped d.oes more than destroy the 
life prospects of the individual! it costs society. Institu- 
tional care costs approximately $40^000 per bed in construction 
ooets , and yearly maintenance of the rctardod ranges from $2^000 

to $10^000. Theee^ Too ^ Must Be E^ual ; Amer ica ' s Need s in_ Habil i- 

tation and Emr^loymen t , of the Mentally Rotarde^ ^ President* s Com^ 
mittee on Mental Retardation (1969) at X4~ in the District of 
Columbia, the coet of such institutionalization^ estimated at 
$6,000 per child per annum, is more than double the per pupil 
cost of an adequate community achool program for such children. 
"Forest Haven I 200 V^ait Mindlessly for Deaths" The Washington 
^os t , May 26, 1971, at Al , AS. See Affidavits of Joan C." 
Gendreau, William P, Argy , and Erv/in Friedman^ attached to the 
v^Qrified Complaint as Appendices N, O, and P. 

^1 / A three— judge Federal Court has recently ordered the 
Commonwealth of Pennsylvania to provide a free public eLjuaation 
to all retarded children in the state. The Court ruled that all j 
are capable cC benef.i. ting from an education and have a right to j 
one* The order, issued as a consent decree, requires the public \ 
echool authorities, as well as the Secretary of th^ Depax^tTnont ! 
of Public Wolf are, to provide to all retarded children "aGOGss | 
to a free public pror/i^am of tiducation and training*" j 
"CourL Bids Ponnsylvania Provide School to all Reti^rded Childron" 
Tha Yovl^TLr^s^ , Octobc^r 9,a971,atl. ! 

t 
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IXX. THg CONSTITUTXpiJAr. RE J REi: 1 T OF 

.Tho Fifth Amendinent to the UriiHed States Constitution 

^^c|U±:^©s Defenaant District of Colurrtoia public school author!- 

tio3 to provide all children vv^ho r^sido in the District of 

Columlsia with an ooual opportunity to toc^eive a ptitolidy^ 

12 / 

supported education* Bollinci v. >Sharpo , 347 U.S, 497 (1954). 

Indeed^ in a pirior pr"oceeding in^^olv^ing this identical issuo^ 

DsfGndants admittGd their "legal and moral respona ib i 1 i ty to 

provide an educatioii to plaintiffe and all childron of echool ao 

13/ 

in the District J. teg^ar'dlees of any handicapping status. The 

fundamental obligation to provid© an opportunity for education 

to all sohooi age children has toeen frecjuently ac3cno%^7ledged 

14 / 

the D*C* Pul^lic Sohools elsewhere^ 



12 / S^e part iculairly the United Ststea DistE^iot Court ■ e d^olar 
at ion ae to these plaintiffs in Hoi:? son Han^sen , Rulings on 

Motion to Intervene i. July 23^ 1971 ( Exhibit F ) at 4i 

Certain it is that a sorious legal and eguitatele 
issuo is presented for somts court* Certain it is # 
too ^ that resolution of thi^ tragic problem ha© 
baen JPacilitat t.^d by defendants' concession of thei^ 
l^gal responsibility to provide for the education 
of these children* 

13/ See Ruling on Motion to Intervene^ id ^ , at 3* "They oonced 
as they must that the Board has a legal ob^ligstion to educate 
these children to the eHttent they are able to accept education*" 
See aleo Exhibit Memorandum frwm Or* John Johnson ^ Div^ision 

of Special Education^ to Suoer in tendent of Pfihools Hugh Scott, 
Augurs t 11, 19 71, at 2^5,' 

14/ The Surmnary Budget Reviev/ for the City of Washington ^ D,C 
Fiscal Year 1972, at 32, proclaims that i 

Eduo a t i on has as its ob j ecti ve ^toprovide 
educational e>cperiences which will afford 
all indii/iduals in the eommujiity an oppor^ 
tunity to fully develop their iJitellectual , 
social and economic potentials. LEmphasis supplied] 

See alsO(> Submission of D.C* Board of Rduoation to U*a. Depart- 
ment of Health, Education and Welfare for Title VI funds (1970) , 
Description of Projected Activities for Fiscal year 1971 for the 
Education of Handicapped Children, at 26 t 

We are comnitted to holping aaeh ohildy no 
mat te r what hie handicap o^ atoi 1 1 ty , realiTze 
a life of happinesc* and productivity* The 
Division of Speeial Education joins hands 
with everyone interested in the welfare of 
^^ceptional children in aidin<g^ each child to 
becoinQ his best self- [Emphasis supplied] 
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^ DGfandantR furtiU:ir admititiod in oral arcjui-ont on iht^ 
Mot: ion to Jnt,ervonc ±n llobfjon . Hnnr^on , BAinr^ , t h ti petitionort; 

in th/at procooding hc^d boon doniod T^lnco-^nt- in prr^^i-nirs of 

pulDl xcly^T3U-por-oui t^ducraUlon, Counnol for plnintiffn fornijillv^ 

irocTUQHliod t: o P-r-ar c f u w ^ :1 on ti -1 t ! v po r n q n d n ti o tT | 

SoKoolH to t=ako imniodiA^o nc-ion to admi ti -licine ahildron and all ^ 

o-h-r oMcrludQd -hil^ron to ^icrl-nolinr: tho fnll t;a.=m and Uo aoo^' 

16 

whntovoir or--rrTonnv n pp rep :^ i a It 1 on s nocor^ar^' icr this pu^pu-jo."'^ i 

At mGotlnq^ with DGfontiante Scctt, John L. Johnson, ond thoi^ ^ 

attorno-, pla intiif £^ ^ atto^noyri %varo asBUirocl that the po t i t ion^ijjrni 

in tba o^iciinal procoodinejR would ba promptly rn^dmittud to schooh 

programs Lr-: the 1971^72 Gchool Year* DGfandann Scott, in writt-n' 

niQmorandujn to thG Boen^d of Educaiiion on Aur^u^t 10* 19 71, fuirthoir ^ 

indicatod that the "school systcrn is making ji comini trnGn t 

to immediatoly resolvo the speaial pE'olDlem of these ten 
17 / 

s t udcn te . " 

On SoptemliGr 10^ XF*71, the school attendance year for the 
District of Colombia began* As of that date ^ plaintiffs 

had received 

no notification of any sp'-^cifio school plaoemonta for the 1971 
^^il ,torm. They and other plaintiff children remain entirely ex- 
cluded from all publioly-supported education^ whether of an 
interim or long— term natur© . 



15^/ See Ruling on Motion to Intervene, supra , at 3i '^Defendants 
concede that potitionGrs cire eKCoptionai children who have heen 
donied plaGGmont in a special public school program or a private 
eduoation facility Cinancsd by tuition arant." Plaintiffs Black- • 
sheare, X^iddell^ Gaston, Williams^ dames, ana- King were j 
Petitioners in the prior procGcding. Four other children named ^ 
in thio proceeding have since Iseen enrolled by the Board of Edu- 
cation in programs of p ubl icly- s upport cd education* 



16_/ Soo K::hibit Hi Letter frorr Mo-,^rs, Topper, Ifeirr ^ Kirp* i 
Dimond^ Vudof ^ and Mrs* Wald to Superintendent of Schoolo Scott 
and Mosnbore of the Board of Education, auly 28, 1971. ; 

1^7/ Mor orandum of llucrh d. .^cott to the Board of Eduoation of the 
Djstricrt of Cclumbia, August 10, 1971. f Exhibit jJ ] 
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V . THE ISSUES IN THE SUIT 
At issue Here is the cons t i tut ionai vnlidity of this 
por'^/ a s i ve pcatte^n of eMclusion firom puiDl icly — suppoirted 
education suffe^eca by these unn\iml3fz?red plaintiff coildrcn. 
Simply stated; tha questions presentee! oro (l) wlictHa^ Defendant 
may eompletely oKClude some cHildren from a pul^lic ly — suppoir tod 
education and (2) \vlietrier Defendants may transfex^ or excludes £i 
ohild from recjuXax* classroom instruction or from a regular 
scliool without notice and without an opportunity to l^e heajfcl at 
a hearing in accordance with the raquiiremonts of due process. 
Si^Q^.^%£ L^DmXl^y , the issues raised in the complaint arei 

Pk, v/h^ther Dofondanta, by totally denying plaintiff 
children an opportunity to rec^i\^c a pul^l icly-- suppor tod educa^ 
tion , violato the Constitutional mandatG to provide thom with an 
equal edueational opportunity* 

B* Whether Defendants excludo plaintiff childrsn in 
violation otf th^ statutes of the District of Columfaia. 

G* Whether Defendants* failure to provide for the 
education of children who are their wards ^ committed to the 
Department of Human Resources , Social Services Administration , 
violates Constitutional and statutory mandates. 

D, whether the exclusionary rule of the Defendant 
Board of Education of the District of Columbia, Rule IS^l, 
Chapter XIH ^ e>£oeeds its underlying statutory authority and 
violates the due process requirements of the Constitution of the 
United States ^ 

E* Whether Defendants, by failing to provide any ade^ 
cjuate fair hearing prior to eicelusion or reassignment, or 
periodic review thereafter^ deny plaintiffs due process of law 
under the Constitution of the United States, j 

i 

F. What remedies are necessary^ immediately and j 
prospectively, to protect plaintiffs from continued denial of j 

i 

thoir declarcid^ Constitutional, and statutory rights* i 

1 
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• VIOLATE Til 13 CONST I Tl.'T T C.'v AL MA^JDAT r: TO P k ov^ I D^^ TH 

WITH AN EQUAL. EDUC AT .1 or^A T. OppOMTUrir ^' -'-^l-'- xi.L.I 



Pl^iintiff ohildrun can not bo con o - i u u t ion al ly danied tho 

publxcly-Muppoirtaca oriucnhlon u-hich Df^rondnnts fifcoly provido to 

otJic-r cHilri.-on, noj-mnl and o p - i o n .^i 3 . Tho DxHtirict -of ColumUin' 

has Linc]c?rtnkon to, anri must, proviso public cducnticn for ' 

its children, inoludina nH iT xUn o :.:or,,, t i on n 1 cHileirGn. I 

Hulo 1.1, Chiiptor KTTi, oi; th.- Ulotri^t of ColunMaia Board : 

Of Kducation Rulos oMproKsly dcL^inr^js tha Dlistrict's longst and inrj ? 

obligation to provido publiu ^dur-ation to oil children of school ! 

■J- " / \ 
a<ge.. District of GoluniLjia Gcuc- aocticns 31-1110, 31-1111, j 

31-1112, and 31-1113, enactQcl in 1878, whila un con a t ± t- ut i on a 1 ly ' 

maintaining soparate schools for "colored" ond v/hito children, i 

did recognizG this abaolutQ riyht of all childron of both races • 

to attend somo school, along with thea Board of Education's con- ! 

eurrent duty to provide fiuitable rooms and taachors to fulfill ! 

IS / I 
such right. ■ In spite of thciir statutory nnd rerjulatory mandatQ 

Defandants hav@ excluded plaintiff children from tha public 

schools and hnve failed to provido alternativa publicly-supported 

education, thereby denying plaintiffs an education while offerincr! 

- 1 

it freely to all oth ; r school chilti.-Qn rnsident in the District | 
of Columbia. The plaintiffs are a clasa of children -^ho have 

iS./ '^ll children of the a-." hereinafter proscribed, 

v/ho are bona fide res,i>. .its of the District of 
ColUTr±.ia, aro entitled to admission and Crse tuition 
in the Public Schools of tho District of Columbia, 
subject to the requi j-cmen ts of t]iG rules, regula- 
tions, and orders of the Board of ladueation and 
the aiaplicQJla statutes. 

^2^?, 1*1, Chapter XIII, 2^ulos of the Board of Education, District 
or Col una? 3. a , | 

%X/ See, G , CT . , Mi ll^r Board of Educa tion of the Distriet of ' 
GolurrJ.^ la , i O G I' . ii . i i p . 9 3 0, u y l~W2 "tiS b2 ) ":~ ~ — — — 

It is hiio duty of the District to provide 

Qcjueil educa ti onc.l facilities within the 

District Cor deaf chiiar'jn of both racuf3 , 

if it provfiden for any tliuioin. 
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tscun dop:^ivc3cl of all publ i e 1 uppor ted Gducntion. Thei central 
isauo o£ tHls case is v/hothei^ sucH c^ilious^ unacfual and ais- 
or imina tory treatment of chlldron io justified under tho 
Constitution of tJio United States and the statutes or- ragulations 
of th© Dj= strict of Columbia, 

Thm Cone ti tut iona 1 requiromGn t of ©qua 1 pro t eot ion clearly 
applies to tlie Di3trict's actions in prov^iding the opportunity 
of pulD lie . ad\acation to its residents. ■'SucH an oppox^ t un i ty ^ 
v/here the state YiaB uncIsrtaRen to pro\^ide it, is a right which 
must made availafela to ail on equal torms," Brown Board 

of Education , 347 U.S* 483 (1954) (Emphasis supplied) i Sol liner 
^- Sharpe J. supra > Denial of any education to any school age 
child Gonstitutes a violation of thi^ right* In its decisions 
in Hofcieon Hansen ^ the Court has declared that the Constitu- 

tion requix-es the Defendant District of Columbia pul^lic school 
authorities to provide all ohildren who reside in the District 
with an equal educational opportunity. Defendants* eKClusion of 
plaintiff childreri from all piitolioly— supported education presents 
an even more fundajnental violation of the Constitution than that 
presented in Hobson here plaintiffs are denied not just an 

equal educational opportunity^ but all educational opportunity^ 
Here , Defendants offer public- education to some while denyin^g it 
altogether to plaintiff ahildren and the class they represent* 
No more palpably and objectively measurable denial of the legal 
right to education can be imagined • 

Pisparities Ln the provision of educational opportunity 
must be grounded in a compelling interest* Hob son 1 and XX g 
supra m Where the state's actions affect, a fundamental interest^ 

2 0 / See, particularly^ Hobson v. Hansen ^ 269 P.Supp* 401 
(D - D,C* 1567) [ Hobson Xl ; Hobson v* Hansen , Hemorandum and 
Order of May 25^ 19 71 [ Hobson ~11 ] . 



er|c ±Zo 



( g_^g. ^ f vot=ing nr travol ) , or creata nn in:v?ronhl%- sunpoet claS" 

sification ( . g , , woni1:;ji or ra^^o), Uhov nro moiro cIoboIv 

scrutinizod ond may up]iold onJ.y if tlno at^itt^ can shov- a 

"conipeliing ^tato intorost tsufflciontl Uo os^ercomG tho pra- 

eumptiva invalidity of tiio cln is si f i ca t i on . " ljobr^c3n T I , supro , 

at 24. Sg© also, e > o . , I>ovinrT v. \^ j r-ri n j a , 30 0 U.S. 1 (10G7) r 

McLaug hlin v . State of Fl orida , 3 7 9 U.S. 184 ( 1 9 G 4 ) r Brown v . 

Board of E-luaation , J47 LKS. ^183 (1D5 4); ilarpor v , Vir^lni £\ 

Stiate Board of Eloctionn ^ 38 3 U,S. £63 CiD66); Doug Ins v * 

California , 372 U.S. 353 (19 63); C riff in v . Illinois , 3 51 U.S. 

12 (195G}; and I^Iawkins v. Town of aw , 4 37 F , 2d 12 86 (1971). 

Cla f3si fi cat ions whi ch dis cr^iriinatGi acrains ti dis ad van tag ad 

groups are subject to Mio inost stringent judicial sGrutiny. 

Judge Wright, in 110^ man v> Hanson , 269 i'.Supp, 401 (D. D.c. 

19 6 7) , af £ ' d sub nom Smuck v J HobFion , 408 l-%2d 175 C]969)# 

set forth the i-eason for this at 507-8: 

The eKplfination for this additional scr-utiny 
of practices which, althGucjh not dirGOtly dis- 
criminatory^ nevertheless fall harshly on such 
groups rolatGs ho th© judicial attitude toward 
legislative and administrative judgmGnts, 
Judicial deference to those judgmonts is 
predicated in the confidence courts have that 
they are juet resolutions of confliating 
interests. This aonfidence is often mis-^ 
placed when the vital interests of thG poor 
and of racial minorities arci involved. For 
those groups ara not alv^ays assvirad of a full 
and fair' hearing through the ordinary political 
processes^ not so much because of the chance of 
outright bias , but because of the abiding danger 
that the power strtic'^ure - a term which need 
carry no disparaging or abusive? overtones - 
may incline to pay little heed - 1 even the 
.deserving interests of a polite .lly voice— 
lens and invisible minority. " .\MQm aonsidera-^ 
tions impel a closer j udicial survei 1 lance and 
review of administrative judgmerits adversely 
affecting racial minorities^ and the poor, 
than %^ouid otherwise be nQcessary. 21/ 



21/ ^ This additional scrutiny is particularly warranted where* f 
as hero / a history of past racial discrimination in the proviBion 
of public education is found. As Judge Edrjerton noted in his 
dissent in Garr v. Corning , 1S2 F . 2d 14, 29 C1950)^ such dis-- 
crimination by the District of Columbia public schools 

( con tinuod ) 
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Moreovor, in Unj fcod S ta t_gs v, Tho mpson ^ Docket No. _71-11S2 

docidod. on Octotooir 1 , 1971 ^ th© Unitocl Stores Court of Appeals 

for the Distjrict of Columbia Cir-cuit liold t.hat discriminatory 

classifications footing th© District's vot^loRs ireeidonts must 

22/ 

toe sufajectc^d to tho striata st possifalQ ro\7i©w* In finding 

that classifications which d i s cr inii n £i t g o^g^inst Dietrict res idon 

ore particularly suspect^ the Court j^tatc^'d^ 

i%VG a \rital role to 
on s t i t u t i on 1 rd. ghts , wg 

\/oto as ' pr G s o r\^ a t i of 
liticRl i'io^^ts, ' 
Minorities can usually' protGct themselves by 
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secure a niajority. But it is 53Qnseles.^ to 
remit District residents to tho political process 
since for them there is no political process. 
The principle of majoritv rule loses its 



21 / continued 

encompassed the education furnished to e^coeptiorial , as %'/ell as 

normal^ children^ 

Colored children in need of special se^v^ices 
(visiting instructors, speech corrGction, 
remedial xreading* lip reading and individual 
child study) are severely hanclicapped in com^ 
parison with white children of liRe needs* In 
1947^48 such services were furnished to 3*431 
white children hy 43 worlcers and 3 special 
supervi sor s g. ^hey were furnished to 4,031 
colored children fay 15 worJcers and 1 special 
supervisor* In 'ungraded' classes for children 
not adjusted to the standard curriculum there 
were in October, 1948, 1^145 children in white 
elementary schools? 474 in colored elernentary 
schoo Is * 



22 / The Court reasoned at 13 of the Slip Opinion that? 

The residents of Washington occupy a profoujidly 
anornalous position in the federal system, and 
any classification which discriminates against 
them is particularly suspect* Writing for the 
Court in Reynold s v* Sims , supra , Chief Justice 
Warren obsert/ed? 'The right to vote freely for 
the candidate of one ' s choice is of the essence 
of a democratic society ^ and any restrictions on 
tha.t right strike at the heart of repiresen ta ti ve 
government , ' * * > But for res idents of the 
District, the right to vote in congressional 
elections is not merely restricted ^ it is totally 
denied. This regrettable situation is a product 
of historical and legal f o r ces ove r whi ch this 
court ha.^ no eontrol* See j.S* Yotincf , The Washing- 
ton Communi t y 1800-1S28 at 14-15 (1966) . Until 
.i.t~i's changed . however , th^ standard o f 
in ecjual- protect ion cases inv^olving the 
may^ well t^e f undamsn t al Is* al'faofcod. See 
Feder o.^ion oj^ Civic Associa t i on^ ^ Inc , 
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Icsgitimacy whon ncst all who votes eir*^ countt=:?d. 
See " Dove lopnion t s in tho La w-Eo v3 nl Protocfc i.on J 
8 2 Hax-v.L.RGv. 1065, 112 4 = 112 6 ^ n.275 (19 69), 
In this context, at leasts the normal airgiim^^nts 
for juclicial restraint i^Q come no mo re thcin hol^ 
low shibboleths groUosquoly ^otaehed f x^om the 
logic wh ich once support them* Thero is no 
reason to pay deforanc© to tho vi^ws ox^ a iroprt^— 
tentative toody which cloes i\ot" in fact rcpL^osGnt 
those against whoni it is discffirnin«ting . Thero^ 
f o^e ^ cii scr imin^tory c lass i £ico t iorks e^^focting 
District residents must be sul^jecto^ to the 
s t r i c te m t po s sitole rcjview. See Hobs on v * H n ^ 

D.D.C.^ 2 69 F.Supp. 401^ 508 & n-l9 8 (IPfiTV, 
af gj rme^ ^ s u3g nom Smuck v ^ H o b h on ^132 U,S, Aoo - 
D.C. ~37 2 , 4 Off F". 2d 17 5 (196 9) (en iDanc) . Xt is 
not enough ^or such cl as s i f i ca t i on s to he rneirely 
rational or even plausible; the j ust If io^t ji on 
offered must actually h^ con^^incing^ ^ Otherwise^ 
the danger of ' o>^perimen ta t ion ■ ^s^xth the rights 
of the voiceless reaidents of the District is 
too great to be tolerated^ at 14. 

In note 20, the Court added i 

Nor is the fact that over 70% of District 
residents are hlacR whoily irrelevant to our 
disposition of this case ^ Blacks are the one 
minority group which has been most consistently? 
frozen out of the political process^ even in 
3 urisdiot ions whe£"e their formal right to vote 
has not been infringed* 

Children in the District of Columtiia constitute perhaps 

the mo3t vulneraiale group in society* They are a voiceless and 

invisible minority unable to protect their interests by 

participating in the usual political processes; therefore.^ they 

must be candidates for special protection by the gudici^.ry. 

Children with acquired or inborn intellectual ^ emotional ^ 

physical or mental deficiencies^ regarded historically Hyith 

prejudice and irrationally subjected to discrimination, rronsti^ 

ttite a discernible minority to whoni the political processes 

may nearer be open* Consequently^ the Fifth Arnendment demands j 

f 

a strict scrutiny of any state action which withholds from th^m j 
the opportunity to receive basic rights » United States, v- 
Carolene Products ^ 304 U*S. 144, 1S5 N.4 <193e). 

That education is a. fund^mentai right requires little 

_ I 

extended disGUSsion here* And there eein be no doobt that courtsf 
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Have ircscogn iz^d that education ±s a crxtici=il commodity v/hd^ch 
must be zealously safeguarded from a£"b±trary oe^ un iro el s o n a'bl o 
denial or restriction. Suffice to say ^ as the Court put it in 
Brown v , Board of EducatrLon r 347 U.S.. 483^ 493 (1954): 
'•Education is perhaps the moat important function of state and 
local government. . * . In these days ^ it is doul^tful that an v 
child Tnay reasonaoly be ^Kpectcd to succeed in life if Yi^ is 
denied the opprtunity of an education," Education effQctivcly 
unciorgirds the eKercise of all othar .basic rightsi spoech , 
association^ travel and, mm tho ciroums tancos of pl^intiffe here 
clearly illustrate, liberty and life itself. Without education^ 
neither forrnal adjustment to the environment nor citisenship^ 
s ol f ^r oa 1 a t i on or even gainful ornploymcnt is in this day 
possible* One would JDe hard put, as the Court noted, to conjure 
any right more fundamental ±n this society* similarly , the laws 
of each state in the United States recognise education as 
fundamental, so fundamental that the laws of all but two maKe 
education compulsory for at least ten years of each person's 
life . 

Where such a vital interest is at stake, there must be a 
compelling justification for its denial to some children. See, 
e ^ g ^ , Qr i f f in v^ * County School Board of Prince Edv/ar ds Co unt^^ , 
377 U*S* 218 (1964)^ Brown v. Board of Education, 347 U.S* 483 
(1954) J X.ee v, Macon County Board of Education , 231 P * Supp . 743 
(M*D. ^la^ 1964); Hall V. St. Helana Parish School Board s 197 
F . Supp * 649 CE^D.La, 1961), af f ' d 368 U*S. 515 (1962)^ In the 
St^ Helena Parish case, supra, the Court stated at SSDi "When 
the state provides a benefit, it must do so e venhandedly * " And 
in the case, supra, at 754 , it said " • . . as long ao the 

State of AlabaTna maintains a public echool system it cannot 
TnaJce public education 'unavailable' for a class of oitisems," 

For these reasons, the Federal Courts in HooPi ier v* Cyan s » 
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314 F.Supp, 316 CD. V.I. 1970), Ordv/Ji y . itar ijr^yao , C.A. 71^ 

540-C (O.Mamm. March 11, 1971) (copy ^ t t^iohod) , , ^ nd jjoi^on 

Hamate n , 269 F.Supp. 401 , 507 (D. D.C. 1967) h^v^o hold that t-hc 

intoreet in Qc3ucation is so fundamantal tliat a c 1 a ^ s i f i ca t. L on 

v/nich affoetfi Qducational ooi^oirt un i tv mtiFifc Id^ sul^joctcd to ^ho 

23 / 

^"^irictest standa^r^ci of iroview. 

Similaifly, the strictost aciruuiny is ire^uiircci becauso tho 
effoot of DGfendants' actions results in a suspect v^oolth 
cl aeeif ioation : plaintiff cliildran la-G oblif^oa to oui-chj^-^o if ' 
they a^e atole , whatevor- oducation they ^eccivo, whilo tho litato : 
offors all othors a public odncation f iroo , Thus, it i^ tha ooor 
who lose all oppo^turiity to^ tie oduoated p I 
Although the strict standax^d of "compollincj justification 
applicable in this caae ^ Defendants* actlone detny plaintiffs 

equal prote^tic^n either under this standard or tliat of imrcason- : 

I 

aJ^leneesi thay deny a putolicly-=suppor ted education to plaintiff j 
class while granting it to other children, both normal and i 

handicapped, in the Distriat of Columtoia. 

1, By its total donial of a publicly-supported education 
to plaintiffs while granting it to all others^ the Distri : of 
ColiAxntoia deprives these ohildron of the equal protection of the 
laws ^ 

Acquirod or inborn intellectual^ emotional, physical or 
mental deficiencies do not provide sufficient justification for 
denying any child all access to realisation of his individual 



2^/ The District Court for Massachus e tts , in voiding a high 
school student's suspension, stated i "it is faeyond argument that 
th^ right to receive a puhlic school education ie a basio 
personal right or liberty*" Qrdwav v. Hargraves , supra. 
See, also, Serrano v. Priest ^ 40 USLW 2 1 2 8 - 2 1 2 9 (Cal . sup , G t . 
August 30, 1971) , invalidating a public school financing 
system, where the Court eaidi "It cannot now be denied that 
the right to an education is a ffundamental right*" 
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patential. Plaintiff children mnareT in common with oil othor 



children the CGpacitiy for iinprovGrnoii t of skills £ind of self with 
Qduaation. Each men\bor of the ©KCluded class has coun te^pax- 1 s , 
annong others similarly situafcod^ v/ho m^irm in somG school and a^e 
learning* Thus, tho fact of intell^Gtual or learning Iripa^iirmGn t 
or dGficiQiicy provides no rationale for the totnl ©Kclusion of 
plaintiff© from pub 1 i c ly--s uppor tod oduoation* 

2 5 / 

Admini at i-o t i\/s conv^onience is no justification oither- 
Such convGnience can only be a means to an end ^ the education of 
children; the i nconv^en ience of educating GKceptional childron is 
not a legitimate justification for their ej^clusion in and of 
itself . 

The eole justification actually relied upon toy Defendants 
for ejccluding plaintiff children is an asserted lack of resources 
to provide for th e i r education* See Ruling on Motion to Xntcr^ 
vene ^ Hojbson v * Hansen , supr a ^ at 3f . 



2 4/ To discriminate against these children undercuts the toasic 
purpose of puJblic education* The aim of education is not to 
take standardized human raw material and turn it into standardize 
finished products f but rather to develop each individual ' s 
potential* Past Supreme Court cases have stressed the need for 
state education systems to accept diversity among their students 
In Meyer v. Nebraska , 262 U.S. 390 at 402 (1923), the Court 
rejected thi^ idea that the purpose of public education was to 
"foster a homogeneous people" and insisted that a foreign 
language could toe taught in schools. It talked of the "right of 
an in^dividual to acquire useful knowledge." In Pierce v* 
Society of Sisters ^ 268 U.S. 510 (1925) f the Court insisted that 
parents could send children to private schools i see also We s t 
Virginia State Board of Bducation v* Barnette ^ 319 U*S. 624 ^ 
6 4 1 — 2 (19 4 3) ; Tinker vl Pes Mo ine^s independent Communi ty School 
District f 39 3 U*B- 503 (1969 ). If~ religrous";,. ethnic and 
intellectual diversity is to fae honored within the framework of 
the public school system^ so must divereity in intellectual 
inheritance. There is no justification for turning away children 
from the right to education solely iDecause of their mental 
hirthrights * The same, of course, is true for children with 
acquired intellectual or emotional def icienoies , 

g5/ The Court in Goldtoerg v* Ke 1 1 y , 397 U.S. 2S4 , 265-66 (1970), 
in rejecting the govornment-s contention that denial of pre— 
termination v^elfare hearings v^as necessary "to conserve the 
fisc and administrative time and energy # " required Constitu*- 

tional rights to be afforded despite the "greater expense" they 
wovlld generate , 
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placcnionti in :2 puLTiliG ri^::c^l p ir o^: r j an 

or a private od uc ci U i ona 1 rcioil^l^^ iTinancQri 
a tuitiion gr-ant. p The--/ aFnotM. r,ho/.ir acrt^Lon ifi 
^oouiroct *i3-anus- nil rti?eaial clnn^rcnn: i^pac^o 
is ocrciipiod^ i-U±tion ^rr/inu £und^? -ir:^ o : tIi ^ u ^ t o c! ^ 
and i:o ffunds nt:-t±^tL t: C2 nir:- :rpocri.Lj i-c^ n r:-4=^r^ ^ 

j Juclcjo Wri9hu acc^=iir^ to 1^^ do:ra?'ii^oa vhc i; a ^v. -ti £ p 1. n i n U 1 T ^ i.> • 

i 

: C£ino as "a r^j.ain^ fehat ther^O r o ^ I i C n o r n ir r. boir^rr d a ir i d 
^;L:cd^ c d n n i . i ■ . n a zUt^y r: ca?^;ii■^l^^ of n c! ■ Ll ^ n 7 , . . sin^7>l^* 

iDGcauso dofGndonts hav^e noti pjrnvidrid i^i;Crit aan^ funds nnd 
fncllitiGs tio comply with t.hoir oblicjntiion undor t.ha low to 
oduGciUo tlioso^ oxcc?pt ioniil cHildircn who oMUont poeniblc^.'' 

I 

THq cjru:< of tho issue sopairatiin^ pl^int^i£iTe .i:^d Oo To n d 1 3 ' 
in this suit may he found in tho latter assumption tliat j 
plaintiffs may h© ciGr^ied odi^cation al tooo t:.laor an tiio hasie Oj? " 
insufricient f unds ^ and be considsirad sapa:rntGly from ohild^en ' 

i 

in jf^gul^3r classrooms who most always ne t=fcr:\r,-oa a t cd do^pitc 

* j 

financial prolDlGmis, i 

i 

The School Board would not sucj^ost tha^ it could deny \ 

I 

education altogathoir to sonio "ordin^^r^/" chi Idir^^n on the ^^ttg ] 
Lsasis that it is doniad to plaintiffs. Yet it Tnaintains th^t ! 
because a= child is d i s ad van to t^ed by a bohas^io^al ^ montal or j 
physical handicaps it may totally ignore or av^oid his education, ! 
Plaintiffs maintain that the District's rosources must b@ applied 
to all oli^^ible school age children in compliance with the I 
Constitutional command of equal protection^ so that each rocei\-es, 
the oducation which he is able to absorb. Tf^ for e3<sTnolG ^ instead ! 
of tho exp^ct^d declin© in students this year ^ an unexpected 



2 6 / nchool of fici Oils here e -n jci r i en ce d a d^clifi^ in overall pi^ipil = 
onrollmonL in tiiiQ lQ7i--72 Bohuul yarir> dMc to o^::nojral pci^puliitian 
l03s and acjcelerotod miq-ration to tho subiirbs. In the 'Di b t^r i c t , 
thorc at^o npproK imn te ly 7^300 tcachoro and 143^500 pupils in j 
the public school Myntom. Tiio Washington Post , August 30, 1071^: 

at A- 17 . ^ I 
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influx of students ^ntGjrG<a tlno systiem^ the Pub tic ScHool^ ooulu 

not close thG±r doora to them on tlia^t^ouncl of ioc-R of r*.:nci^ 

27/ 

THey must provide eobooling foi: all. 

Hops i^i.^ . Evans , aupira , tho District Court sn^^^^sly 

iTGjeGtod the argument that thG acimission o£ QKclucaed oli©n 

plaintiffe and their class of perhaps nine hondr^ed children to 

puis lie schools %v'ould create an undue tiurd^n on public oclucntion 

faoilitiee. To Defendants' proferred justification, the Court 

answor^ed at 320 — 321 ^ 

[F ] undamsn tal rights guaranteed toy the 
Constitution mmy toei neither denied nor 
abridged solely because their implementation 
requires the e^penditurG of publio funds* 
For such purposes , the Government must raise 
the funds. Griffin v. County School ^oard j. 
a? 7 U.S. 2XB / W4 S.Ct. i226~(1954 ) ; Tjni ted 
States V . Sohool Pistrlct 151 of CooR^ 
Cojun ty ^ CD.C- N.D. 1 1 1 \ ^ D\ ) 301 IT" Sups. 

201^ 232 (1969) . What defendants aclva^ncc 
as an inescapalDle conclusion — — 'that 
re^lief must toe denieci . . . until suoJi time 
as the educational facilities are adequate ' 
• ^ ? reject out of hand as constitu^ 

tionally impormies itole ^ once the plaintiffs' 
right toe established* These litigants msy 
not tim relegated to such q state of neglect^ 
benign or otherwise^ 

Here/ too ^ Defendants cannot constitutionally justify 

their unequal treatment of the plaintiffs by asserting that their' 

j 

i 1 
di sor iminat ion serves the purpose of conserving the fisoal j 

integrity of the District government* Although the District has j 

a valid interest in preserving its financial ^ ^sources ^ it cannot' 

j 

do so in a manner that creates invidious dis u j=ii tions between j 
classes of its citizens or which treats mem3oers of the saine ^lasi 
unequa 1 ly » 



^7/ Compare Knight v. Board of Education , 4 8 FRD 10 8, 115 
(B,D. N,Y. ^ 19 69) , where the" Courts relying solely on due process 
violatione # invoked its broad eguity powere to invalidate the | 
exclusion of 670 children^ an r^Mclusion intended to relievo over^ 
crowding, and ordered immocla-ato r c? i ns t a tein^n t o f the excluded i 
children and the provision of ai. rsportunity for compensatory | 
Qducation to make up for tho p*/ Led of wrongful c^colusicjn* ' 
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e;iJ.Lw»ron find not othors , cis is? p n on 1 1 y dono , \'inlf,tos ec-'i;il 

28 / ^ 
pt-ctootiion in tiie mos?. U Isasiic sonsc. It La the raciniG o a ad- 

rni nl fstei-ine, a welfnro raystam on a fij-st cor-t-, £ 1 r w ti aoirvc-d 

Dcnyin^j educatiion to hrmdi cappoci ehlldron is liko roru;j±n^! publir- 

nciCiltK cairr]. oir fij=ti protoction vHcvc tho pntiLant' is iso Kit?:: c r 

tiho iTj-o ao clc'vos tating tjiat: It auats more lilinn uoual provide 

tlio i-ieacQsiSrtry tifsr\r±c&. X t i3 not enouyh th.it a c 1 fj s s i f .1 c- a t i on 

^ map Kiivi2 tiic- nif5ti-ict i-nonoy. As th ■ Cuuift mndo pfitentlA' c;3c:ar in 

I ftbili?.iJCG_ ^^hompE^on , 39 4 U.S. 618, fi33, 89 £S.Ct. 1322, 1330 

(X9Q0), tiiio al^iesif icatxon must olso iiciva soina i n elope nclt^ n 1 1 y 

28^/ I'ho U,S. Couirt o Apn;^-aln for thfi neconci Ciircuit Hoii^ ^u-i^^o-t^^^ 
tnat a smal leif txiitio.. o^^^t: to a handiccii^po^ cHild ifor private 
soUt^ollno tli^n tliG cost of tonchina his co unlio n In i^uHlic^ 

sc-Hools itiav^ violat© tlic i^cjiitil Frotoction CI^usq^ Mcj^illan v 
Moj ax:c1 of i jJdxiea txon, 4 30 F.ad 1145 (2nd Clr. 19 70 ) ; ' - 

Uxreint^Gti that a Btato which glvao flnanateil * 
ciici tar tiho px^ivato sdiicntion of hand icoptDod « 
^J^i-l^-JTon unable to atLGncI classes in puibiic i 
schools m^y ii^iv^o to ost^I^li^h Bomo maMlmum^ ^ 

Danciir±dge v^. Wi lliams . supr-a ^ 397 U.S. 471^ 
sinerj tho cost of private oducation of a child 
with a partlculajr eon^ tGllation of li^naicaos 
might aa tronomical , ±e thsjro irational iDut^lm 

for a ceiling lov/or than hho cost th^t would have l^jL^on 
incurred in maintaininy th^ child in the most 
Gloesly relatod typG ol; pulDlic school ol^s^7 

at 1149-1150 

Tjio Shapiro ca®o would not allow w.L^lf^to t^enefit^ to bo 
rcstrxctod to persons residont within th© etato for o^/er- a year 
The Court rof used to allow the state to d i ^or imina te on th^ 
^^ouna thot these pareons micrht prssant th© most o^pensi\/e 
ca^eo in th^ long run. 

Pjcimarily, appGllanta justify the waiting- 
period roi-^uircTnent aa a protocti^/© device to 
prosorve tho fiscal intecjrity of state puljlic 
assistanoQ programa * It is asserted that peoplo 
v/ho requiro v.^^lf sire asRietana^ during tHeii- first 
year of rosidenco ar^ likoly to become coritinuing 
burdens on statQ welfare pro^ram.^ , Therofore^ 
the argument runs ^ if isuch people can be doterred 
from entering the j ur i 3cl i c t i on " by denying thcrn 
v/elfare bcrn^fite dui^ino tliui fir,^t year ^ state 
procgrams to assist lona- te rm ras ido*- ta will not 
bf^ iinpairQd by a substantial influx of 
Indicjf-nt na%^/comors . 3D 4 U*S. at 6 2 7-6 20. 

See al^o Kjjjrj v, Sml th . 392 17 . S . 309 (IJGO), in %^hich the C«urt 
v/ould not .-1110%.* a nuin- i n-t he- houac rule as a d i Brjua 1 i f i j= Tor 
wolfjarc cicrspito th:^ ntate'M af^neirtlon thnt i c v^-as ? 
O ( oon tinuc-d) 

ERIC 
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in pjrosGrvinc: tli%3 fi^crnl intGrTi-it%" off itir 
giraniEi . xt may legit ;^»ri.it:ony attics rnp^ to li-tnit its 
oMp^^ndituros , whethor i or pu;il±o s i b t an cc^ , 
puljlic ad u cation^ or on%* otHor prorjrnm* l?.uti i.i 
^tatG rna%* not nccoirpllsh suoH ci T^\iirpo£3G by in^ 
vitJlouf^ d i s i.nc t i on 3 Ucit%'^oon clo.sr^as of i L ! 
o±tir^on>i. It could noii, fr.^r ar^^Unp^w. roduc:o ; 
GMponcIi turon for^ oducaf^lon by barrin<;: ±ndlrToi=ie= i 
childiron firorn i.tF^ jsenool^, B tir.x X r ) y , \ ri ^.H^? ' 
c ci s o s b o r o c u 3 ^ ti II p o 1 1 o n t rs in u s t do mo r o t li a n 

m H o%>' ti h o t d t2 n 1 n cj \v o i £ a o b o n o ^ i t s to n o% j 
irosiaontis ^£is-os niono%^ ^ T]iG i^^%^±ncT of wolf.ia o 
costs o ^in n o w i u h t .1 ^ y £i n o L H g it w x s g i n v .1 d o o 

I 

_ _ I 

Th cj olassificdtion contested hoiio ha=s no in^doporidGnt - ; 

ircitional basie. Accor^diiigls , it must tall. j 

The oiatr-ict's dcclairod purpose ^ its only legitimato p^^x-- ^ 

I 

pos©, is tho education of oliildron^ t^7hG^'3 , ttian , ia tho [ 

I 

Isyltimaey in occluding plaintiff childiren from puJd1±g odTJCation 
a 1 to<^e the 7 As all plaintiff children aire in neod of and can I 
bGncfit from education ^ where Lm the rational d±3tlnation l^atv/oenj 
plaintiff children who are excluded and till other children? As ' 
plaintiff children undenistol/ h^ve a fundamsntal intsarest in theiir 
education, why is it necessax'y for thci District to eKClude 
piaintiff children from a public education altogether? Lilce 



29 / (continued) 

a legitimate way of allocating its 
limited resources av^ailable for A.FDC assist^ 
ance ^ in that i.t reduces caseloads of its 
social ^^orkers and provides increased bene^ 
fits to those still eligible for assistance. 
The Shapi ro holding is not tolunted fey the later holding j 
iri P an d r ^d cf g ^\ Williams ^ 397 U*S^ 471 ( J. 9 7 1 ) allo^-^ing states to | 
impose a ma>:imum ceiling on welfare allotments* That case, the j 
Court was careful to point out ^ although it j 

involve [s] the validity of a method used j 
by Maryland, in th© administration of an aspect 
of its public welfare prograni , to rooonoilo the 
demands of its nsedy citizisng with the finite 
rcsourcos available to moet those demands If] 
did not deal with a situation v/here aid v/as altogether denied 
somfc> m^mbc^rs of tlie class ^ In fact the Court said specif icallv j 
at 4 81 I 1 
So long as sornQ aid is p2rc*vid^d to all j 
e 1 i CJ i b 3. o fa mx i i «3 s and o 1^ e 1 i r j 1 b 1 e child r c n - ,* 
the statute itfjelf is not violatod* [Emohasls s u?,- I let ' i 

I 
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1 . ■ 

racial discrimination # a discrimination Isased on in tQlli^c tUia =L 
deficiency^ emotional status^ or physical capacity should 
©jcfcreniely suspect^ especially when the result, as hero, is toUaX 
e^cclusion* What cornpelliriy state intorQst, or what interest ^t 

alX# s piromotGd the exclusion of plaintiff children? 

Rather than e>:clud±ng plaintiff ehilclr^n altogether from 
piiblic ciducation , th3 Constitution commands that th@ xight to a 
putolic education pursuant to Rule 1*1^ Chapter XllI, of tho 
Boarcl of Education Rules ^ toG secured for all children^ The 
District must ^e made to ensure the aval lalsi li ty of a puhlialy" 
supported education to each child in a rogular public school^ a 
special class a school for exceptional chi.ldran , an appro%^erl 
private school outside the public schools, a special ins ti tut ion 
or the hoine • Hav^ing undertahon its ^equir^d responsibility to 
educate all its children^ the District may not now di^iclaim that 
duty inv idi ous ly / thereby depriving plaintiff class of the bono-- 
f itB of education . 

2* By denying a publicly^suppor ted education to plaintiff 

children, while granting it to a substantial nurnber of er^cep^ 

tional children^ the District denies to plaintiffs equal pro^ 

tection under the lorw^s » 

So fa.r as Defendants might seek to justify the e>Eciusion 

of plaintiffs on the assertion that plaintiffs are mentally or 

physically handicapped and thus different^ the justification 

fails to e3<plain why over 4^000 equally "different" children are 

30/ 

being provided a public education* Indeed^ Defendants, in 

th^ir reports on special education, recognise their obligation 
to provide special education programs to serve those pupils 



30/ Sae note 4, infra , at 4 . 
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wliosQ "patterns of educational needs a^e very difforcnt from 

. 31/ 
thooQ of tho maiority of oHil^aron and yoiith » PlointiCf 

children fall within the rang© of in to 1 1 i gonce and skill 

poesessed fay children presently sorve^ l^y tlio Gchool systemj yet 

th^y cojitimje to too oKcliaded from pufalio G^UGation* This 

unocjual trQcxtment of children cannot Id© justif ic^d. landor oi thcr = 

stondard of roview, 

3 ^ By denying an oduoation altoCTOther to plaintiff 
children who cannot afford a private cduca tionv' tho District 
donies to them equal protection under tho law* 

The Oistrict denies to these children all opportunity for 

an od\ication; plaintiff children vrill nov^^er receive any education 

at all toecause of their parents" inability to afford pri^'^ate 

instruction. For the^ indigerit^ plaintiff, this is not merely a 

ease of unconscionahle and unequal treatment at the hands of the 

state j this is total deprivation of all opportunity for even a 

32/ 

modiGiom of self —dare ^ independonoo or s^lf — ^uf f ioionoy . 



31 / Puhlic Schools of the District of Golumtoia ^ "Special Bduaation 
information Bulletin, 1970=71 /'at 

3 2/ See Michelman, "Suprem© Courts 19 6 8 Term^ Forewords Protect- 
ing the Poor Through the Fourteenth Aniendmen t ^ " S3 llarv * L. . Re v * 
7 ( 1D69 ) . 
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, B. DEFENDANTS KXCLUD^ PI=.AXHTlFr CllXX^nrmK IN VI0X.AT10N 

OF THE STATUTES OF THE DISTRXCT OF COLUMBIA. 

By wi thiho Id i accGss to a pub licly^suppor tod oduco^ t ion # 

Defendaiits violate plaintiff chil^^on^s rights unclor tho poi tlnc?p.ti 

statiatiSSj. rules and policies of the District of Colurrfjla, It\ 

partioular/ Section 31^201 of the D^C^ Code prov^'^idGs Uiicit: 

Every parent^ guardian^ or ol:hor pcr.^on rcsidincj 
pe rma ne n 1 1 y teinporarily in tho Distirict of 

Columbia v/ho Has custod''^*' or control of a cHild 
between the ages of sGvon and sixtoon ^'oars sliall 
cause said cnild to be re^ulcsjfl^' iiistruQtoci in 
a public scliool or parociiial scbooL o jr inn truer too 
privately during the period of ^^ali yoar in w>iii;H 
the public schools of the Distri. ct of Columbia 
are in mmmm±QrLt. * , * . 

The statiitory ©receptions to §31 — 201 ai^o quite limited* A ohilcl 

may bfe "oKoused'* £rom attendance only when 

, . * * upon e>£arnina ti on ordered by * ^ ^ [tHo 
Board of^ Education of the District of Columrjlm] ^ 

[th© childl is found to be vinabJ e inentally or 
physically to profit from attendance at schools 
Provided, however, thEit if such examinci tion shows 
that such child may benefit from epeciali^ed 
instruction adapted to his needs , h© shall attend 
upon such instruction. D-C, Code S31— 203. 

This obiigation to provide an education for all children suited to 

their capacities is reaffirmed in Board Rulee 14.1 and 14, 3 , Ch^ip-- 
33/ 

ter Kill. Defendants have an obligation to provide whatever 

specialised instruction will beneffit the ahilcl^ and the failure of 



33/ 14^1 ^ Every parent^ guardian ^ or other person residing per— 
manently or temporarily in the District of Columbia who has cus- 
tody or control of a child residing in the District of Columbia 
between the ages of seven and si^cteen years shall cause said 
child to be regularly instructed in a public school or in a 
private or parochial school. or instructed privately during the 
period of each year in which the Public Schools of the District 
of Columbia are in session ^ provided that instruction givnn .in 
ouch private or parochial school, or privately, xm deemed reason-- 
ably equivalent by the Board of Education to the instruction j 
giv^n in the Public Schools. . j 

_ 1 

14 . 3 — The Board of Education of the District of Coluinbia | 
may upon written reconimendation of the Super in tendon t of Schools, j 
iseue a certificate excusing from attendance at school a child j 
wiio , upon oMamination by the Departmont of Pupil Appraisal Study,' 
and Attendanoc or by the Departmont of Public Health of the nis- ; 
triot of ColLnnbia, is fciuncl to b«^ un.Tibln montally or physlcaliy * 
to p^rc^fit fj cm ntiendance at iichrjolr Proviciod, howovor, th<.it; i J' ; 
such oKnmin t i on oliOv.'S tliat such chilij ma>* bc^nefit from fiy^cjiil^ 
i^cid instruction adiiptod to his noods , he* nhall bo retjuirocL tcs i 
a* Riich clashes* ■ 1 



Defendants to so provide a pul^lic education io a clear ^^^iolation 

of tiho law, c£ ^ AlQ^ander v. Th omp s on f 313 F.Sxipp* 1389 (D*Cal* 

19 7 0) I V7ol £ V . ThG Logislaturg of thG State off Uiiah * C 3 d D ± s - 

tirict, Scilt LakG County, Utah) (Civ* Mo. 182646 ^ aan - 1969) 

34/ 

(copy attachod) * 

Boaird of Education Rule 1-1> Clispter^ Xlll, eKpressly pro — 
vici^ss that 

All childran of the ages hereinafter p.=reecx"itaed 
who aire bono, fide residents of tlis Dist;tict of 
Colwnhia are entitled to admiseion iind free 
tuition in the Public Schools of the District 
of Coliambia ^ eubjeGt to the rules, regiilations , 
and orders of tho Board of Education and the 
applicable statutes* 

This right to admission to tho public schools, clearly 
etated in Rules 1.1/ 14.1 and 14. 3 ^ supi'a , ±m not limited to ad- 
mission to regular claases of a uniform typa , Rather the Board 

of lidUGation Rules and policies contemplate and require the pro- 
vision of speoial education services for those ^Kceptional child— 

35/ 

ren in need of suoh class assignment* Moreover, the District 'i 

Compulsory School Attendance Law ^ D*C. Code §31— 203 i although 
phrased in terms of a parent's or guardian 'f> duty to "cause such 
child to be regularly instructed^" clearly carries with it the 
conourrent duty on the part of the District to provid.© a public 



34/ In ooe ^/ * Board of Sc^hoel Directors of Milwaukee , 

3 77 77 0 (Milwaukee Cir , Ct . 19 70) ( Tomporary InpunGtion) , the 
Court aimilarly found that a retarded child then on the waiting 
list for special education clasees must be admitted to such 
classes • 
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" from school* or who cannot b^ controlled by 

the regu^ 

be transferred to a special class or school* 

11,^ — Pupils with serious mental or physical defects may be 
aseiancd to speGif^l classes after appropriate, examination. 
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36/ 

school ey stein, ~ It was enacted at a timo when such a rsuLilic 

37 / ^ 
school system oKisted, and toy no stirQtch of Intarpire L a tion wa 

it intended to z^equire paarents to undergo tho aost of private- 

ucation und^r the th:reat of criminal sanctions if thoy could not 

afford it. The clear aim of tho law is to ensure to oaoh ahild 

hia ^ig^ht to an oducation agsinst any in f r ingainQn t Githcr by a 

parent or guardian or by the District of Columbia itself. 



36 / The law further recognises the ofaligation to provide specia 
education to children such as plaintifjfs because it exempts child 
ren ■■found to be unable mentally or physically to profit from at-- 
tendance at school" from having to attend regular classes but ex- 
p^^mmly requires those who "may benefit from specialised instruc- 
tion adapted to his needs" to "ati^end upon auch ins truation . " 
This clause requires the school system to maKe provision for this 
specialized instruction either in its own system or by providing^ 
the financial means for the parent to obtain it elsewhere. Un- 
less this interpretation were correct^ the parent would be com— 
initting a crime by refusing to enroll the retarded child in 
private school regardlese of bis means or the costs of such 
P^i^^te schooling^ a patently unfair and very possibly unconsti— 
tutional result. 

37 / In 1925 when the compulsory education law was passed, 
sipecial education %^as already being provided by the District of 
Columbia Government for blind, deaf ^ and physically cripped child- 
ren of achool age. See, e.g. , D.c. S31-100S. See also D.C. 
Cods SSSl-lllO^ 31-1111^ arid 31-^1113 , \^hich ^ while unconstitution- 
ally establishing segregated schools for '-colored" and white 
children, did recognise an absoluto right of all children in both 
races to attend some school. 
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C- DEFENDANTS' FAIL.URE TO PHOVIDi: FDH Tim KDUCATJON OF 

CHaiLDREN WHO ARE THL^TR WARDS , COMTIXTTI^D TO TlfE 
DEPARTMENT OP HUMAN RESOURCES, SOCIAL SERVXCHS 
ADriXNISTi^TION ^ VIOLATES CON STI TUT XON AL 7\ND STATUTORY 
MANDATES . 

of the District of Columl^ia enjoy no l,mmm a x'i.glit to 

the t>Gnofite of education than do othoir ohild^on* Defendant am— 

ployoos of the Depsz"tment of IiLimon Rq soui'cos ^ Social SarvicG Aci = 

minis tira.t ion (SSA) , by mcindats of Congress, are undGi^ a duty to 

act guardians to dop©ndont and ncglact^d childron cor^^itted to 

3 8/ 

thoiir caife , Such aHildren^ as wards of tho District of Colum — 

hia ^ remain in tho austody of tho SSA until dischsirgod f£^om 
rurtJior ooirmitm^nt. . Soot ion 33=201 of the Distriat of Colmr.lDia 
Code ^>tpr©ssly provides that m guardian or other peireoii who has 
ci3stody or oontrol of a Ghilci of conipuleojry school 39^3 shall oause 
that child to too regularly instructod* Under D.C. Codo 516-2301 

(21) (Supp^IV) J. a ciastodian who is aeting in loco p ri ir e n t i s io 
veoted v/ith responeibili ty for tho custody of a minor which in-- 
eludes % 

<B) th^ right and duty to protoot, train # 
and disciplino the minor; and 

(C) the r ospon^ ihi li ty to provide th© minor 
with f ood ^ sholtor, education^ and ordinary 
medioal care - 

Those duties a^e not waived where the guardian is the Diatriet of 
Columlbia itself * 



38/ D.C* Code §3^117 specifically confers upon the Board [SSA] 

full power (1) to aocopt for carOi. ou^tody, 
and guardianship dapendent or nog loctod 
ohiidren whose custody or parental oontrol 
has been transf ex-red to ths Doard ? and to 
provide for the oaro and support of such 
ohildren during their minority or during 
thoir torin of commitmont; ^ * * ^ 

D.C* Code (Supp.IV) §3-116 pro%*ldDs that SSAi 

shall have tho care and supervision of 

» all children who are doi^tltuto of 
suitable homes ^ ^ * whenovesr such children 
m^y i^Q comini ttod tp tho earn of tho Board 
by the rami ly Division of the Superior Court* 

136 
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A cliilci's aonfinoniunt to ein in k t i fcu t; 1 on clc^riirly docs iiot; 
o>£ernpti the authorities from the responsilslli ty of piroviding^ liiia 
with appropriate education. ook * Ston^ f 126 U,S, App , D*G. 

329 ^ 379 P. 2d 106 (1967) j In He S avo\t , Noa . 70-4808 , 70-4714 
CJuv,Ct, D.C. 19 70) I In Re GrG^^or^ -^ I Jo, 69— (uUv.Ct, D,C - ^ 
Fcpt . 10 , 19 69). 

SSA , Vr^hen it assuiDos chargo of a committed chil^, rriUSt pro = 
"i^ido such caro as neairly egui'^^^lGnt to that which a pa rant ghoula 
provide. Creek v. S t ono / supra ^ at 334 . It itiust unciarttike to 

X^rovido a "decent nieasure of e^istance ^nd s ubc i s t rancc " to it^ 
wards # including all tho nocos^arie^ required by law of a ousto— : 
dian^- In the Matter o£ D^C. Family WGlffa^rG Rights Or^ani^gtiort 

V. Thompson ^ No, 71^1150— (D.G, Sup * Ct , , Fam , Div^ Juna IB^ j 

_ _. ^ 

1971) . Littlo di^oussion is required hero to support thn pirop— I 

L 

o^ition that for helpleee dependent childrGn ^ auc^^ss to a f ull, ^ 

publicly — eupported education is both m neccsssary and a fundament ox 

right* j 

Eduoation for the institutionalised chi Id ^ beoau-Ro of hio I 

'* 

prior oMperience of abuss, noylQCt or env i ronmonta 1 dcfioionoy, | 

I 

is all the more essential to hie healthy dov^lopment^ Such j 
ohildroti ^©guire eompensatory and supplemental education , not tho 
denial of all eduGatidn* As , the Court in Hobson X t supra , at i 
471^ 473|. stated: | 



[u]nless these [disadvantaged] children 
are given intensive remedial instruction in 
basic sKills, primarily in reading, and unless 
they ^ro given the opportunity to enjoy somcj 
of life's experiences that v/ilX^ bi.^ bringing 
them into contact wi th new thincre ^nd con^ 
cepte J stiiimleite verbal abilities , they will 
be condemn a d to a subs tri^ndard cdueatlon 
It is true that tJio schools alono cannot com- 
pensate for all tlic handicaps that are char — 
actaristic of tlic d i ii-^ dvantact*r^d child; but 
it ia the schools that must an defendanta 

admit learl the attack on tnc verbal hand- 
icaps which aiG tho nmjor bnvfictr to ocadGmlt* 
nchievemen t . 
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ThQ District's watcis , like oi-hc2= children # ar«3 fintAtlod tc? 
a full--saale eauca.tional program. Moreover, the au thori t i^.^ 

of the Social Services Administration ha%^e a varietv o£ r^sBourcos 
unaviailablo to the mverag^ parent, to provide such nn Qducational 
opportunity. SSA has funds with wliich to obtain privato instruc 
Lion for its warde , It has knov^lod jo of the specialised sehocls 

for the ha.ndicappcd and contracts with several of these schools 
for those .of itB wards \^ho require such instruction* It opoiratos 
its ov,'n schools in some facilities, with t^acht^r^ supplied the 
Boar4 of iJducation, It has professional staff to diagnose and 

to aesiess a child's educational needs. And ^ it has , an intimatG 
knowledge of and an ongoing staff liaison v/ith the pulDlic school 
system which, l^y law^ [D.C. Code S31-104Cb)] is obliged to co- 
ordinato ^ducaLtional programs to insuro an efffectivci educational 
systeni in th^ District of Columbia* 

Despite euch rr^sources , the Defendants have permitted or 

accjuiesced in plaintiff wards' eKclusion from public *Dduc^at±on 

40/ 

for substantial periods of time, ~ Such dereli^tiori is incom— 
prehensiblo and unconscionable. Yet, had these children *s 



39/ ° See ^ e.g. , in Ra Savoy , supra j D.C. Code S31-1101* .In it2 
decision in In Re Gregory , supg^a , requiri ng that children de-- 
tained in the Receiving Home ^nnex receive a full school day 
session^ the Court found that s 

children at the Receiving Home are 
being short— changed . Sonie provision should 
be made for the chi Idren to receive a sirni lar 
type of education that they would receive in 
the comrnunity^ , . . 1 dton - t think it is any 
defense for the Department to assume that be^ 
cause these children are in detention they 
should receive only two and one^half (2^1/2) 
hours of formal instruction instead of the 
usual five (S) hours of formal instruction. 

Cat 2) 

40^/ Gee, e ^ g . , the Affidavit of Scott " concerning the 

olTclusion of Peter ^ a Junior Village resident^ and the 

Affidn^^iU of Eastor / at pa r*-»*^r c aphs 14 and 15, 

Coont ' d) 
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natural pairents peraioted in causing non-- attGn^anca ^ they Goulvi 
well toe eutojest to fine or to n^g^lect proceedings* 

Defendants ^ with ^©spect to Distirict of Columbia v/arcls ^ 
air e ^ theroforo, undear a dual obligation to cease the \.^iolation. of 
th© Constitutional eights of thciar depcndQnt wards. Dofoncldint^% 
may choose to enroll their vjards in the Public Schools of the 
District of Columbia ^ in pri\ratfi cchools , or in instructd.on v/h,4c}i 
is oqtiivalent in all respects to that provided in the public 
schools, Thoy may not, however^ adopt the altomativo of 

leaving their children in a bureaucratic limbo of d^iys and mont?i^ 
without schooling « 

Th^ adminie t r ativ^e convenience of Defendants' e>:isting 
placement practices is no justification for plaintiff wards* wi:- 
elusion. Institutions^ whose mission is to care for the necf — 

lected and dependent child ^ may not demur on the grounci that thoy 
are unprepared to provide an education to their ri^sidentB . Whor o 

the child's exceptional circumstances his pa.st abuse^ neglect 

or emotional disturbance is the very raison d'etre of his con— 

finemont, the District'^ authorities may not toe heard to claim = 
that approp^ ate educational programs or facilities are not avail-J 
able* Failure to educate such children threatens to delay their 

releaise f aggravate their impairments^ and retard their prospects 
for self — suf f iciency . Relief which will assure the inmediate 

placement in appropi-iate educational prograiiis of all those 
District .wards without school programs should be g^^anted . 



40/ ( cori t . ) . 

^oncex'ning the GMclusion of Du^.ne ^ a %'/ard of SSA^ 

attached to Verified Complaint^ and the Affidavit of Lorraine 
ccmceifniria the excluLHion of ijroseph , Rayniond 

and Allen %^ Juiiior %^illagr» rosidents previously e>^' 

doc* f^om sehool^ attachod h!^'r»>to as Appondisr T\ 
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ut Tim uj^THiCT OF col.u^l4^xA mKau:^Lm jts Ul^dihri^v T^:G 

ST/\TUTORY AUTilOHITY J^JD VJ.OLATHB Tlli:: DUE ^ROCEOS CLAUSE 
OF Tlim GONSTITUTION OF THE UNITED STATES. 

It is Clear that RuIq IS.l ^Koacds tho statutory authority 
cjov'erning school exclusion in tho District of ColumlDia, D.C. Code 
inrioror as Defenclants rely upon it to justifs^ thca unlav/- 
ful exclusion o£ childron from p ub 1 i c 1 y-- s uppo r to a odua^tion, 
iiLilG 18.1 statue that* 

'Tho follov.^ing offonoos turnish suTf iclen t c^uso 
for susponoion or eKpul;? J Oii iji cci^oos to v^Hicli. 
tha Compulsory School A t ten^iancQ Aot Joe^ not. 
a p p 1 y I 

1* Immoral oonduc:t 

2* Indeoont lancju£i^o 

3, Violent oar po i n t qu . oppos i t ion to authority 

4, Persistent di sob^siionco or disorder 

5, HalDitual tare! i:\osE 
6^ Unauthorised tiusonee 
7 • Po or p e r j-i on a 1 h y c? j e n ^ 

8* Continuintj acsclcitnic fai. luro 

Suoh suEpc?nsion or oxpuision shall bc^ maa^ only 
with the oppro^.^ril o£ tho assistant super in tonclent 
Goncomod and shall Ijg n inmodiatoly roportod in 
writing to tho Suptsrin tendcnt of Schools. 

Soetion 203 of the D.c. Code GlQarly qlIIows DcafGndants to 

'^OKCusc'^ a. child only whore "is found to too unal^lo montally or 

physioally to profit from ottondaiice at oshool , '* and only if he 

aannot "fa^n^fit from specialised ino truotion , " Defendants ha%'e 

utilised Rule 18.1 to crea.t@ catogorioB of oxaludad students 

^i^i«^h are totally beyond the purview of aiuthori^ing leg-is lat ion . 

Furthermore, Rule 18.1 fails G\ren to require a finding to 

whether th^ suspended or e>ipelled child can faensfit from rogular 

SGhooling or specisliged instruction. Presumably^ m student may j 

he Jiabitually tsrdy, use indecent Is^nguogo ^ bo abs^ent without ^ 

authorisation^ or suffer from poor pereonal hygione ^ and still toe j 

ablo to profit from sehoolina. ( 

Morcio*/c:»r , the rule por%^nrts tho purpose of the statute. ! 

lection 2 O j4 allows the ha'r^Jh ri t of ■ ^c 1 \i n ^= ^-^n only v/hon ' 

L^effiilar puJ^JiG school i nri x rj^ \A^f,Z^j^^ to students; J^ule XB ^ X wcul^i 



* 
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^llow eKclusion when etudenta aro cleemea^ usoloss to pulD.lie oohool 

Unde^ tlio circumstances, tii© fc^^^al couirts are not bourid by an 

4 1 / 

ac3minis tr a t i vs agency's inierGcx^ing of its govGirriing stotutcjs^ 
Tlius ^ to th© e^ctiant that cliildr^en havs faeon deniod access to a 
pul^lic education on the basis of Rule 18*1^ thost* rtonlals nr-o un = 
lawful undor D.C. Code §31-203 (1967 ed • ) • C^. Sulli%-an v. 
Houston indooend^nt ScHool Distirlct , 30 7 F.Supp, 132 8 (S,D. Tom. 
19 69) ; Alexander • Thompson , 313 F.Gupp, 138 9 (D. Cal* 19 70) . 

Board. Rule IS.l also violates the Due Pjcocess Clause of tho 
Constitution of the United States in that it is arbitrary and 
capricious, and void^ f or ^ vagusnes s * The v^oid^f or^va^guenoss doc- 
trine has como to signify two distinct legal concepts i 1). oould 
the reasonalDle application of tho statute or regulation in 
question toe so broad as to reach const itut ionally protoctod 
activity J and 2) does the statute or rogulation ''forl^id or re- 
quire the doing of an act in terms vague that men of common 
in tel 1 ig'ence must necessarily guess at its meaning and differ as 
to its application . , • • " Connai ly v* General Construction Co . , 
269 U,S. 385^. 46 S.Ct. 126 <1926). See genorally Zwicker v, 
Koota , 389 U*S* 241, 88 S.Ct, 391 (1967) j Sul3 iv-an v. Houston 
Independent School District , supra j Amsterdamj- "The Void for 
Vagueness Poctrinei." 109 U.Pa.L-Rev- 67 (I960) . j 
It is now well settled that regulations and rules applicablG 
to public school students are subject to scrutiny for overbreadth 

and va*3ueness* Sullivan v* Houston Indopendent School District ! 

— - - - - - - - - - — — — — — r 

supra ; Crossen v, Fatsl ^ 309 F^Supp* 114 (D* Conn* 1970) (Dress j 

. . I 

Code unconstitutionally overbroad and vague) ^ Sogl^in v* Ka^uf f i^^nn , | 

^"^ 1 

295 P,Supp* 978 {W*D. Wis. 1963) {prohibition of "misconduct" 

uncono ti tutionally overbroad and vague) * Where ^ as here ^ stu— I 

dents are faced with the drastic penalty of exclusion for a j 



4 1/ 5^co , cjenf*jfa 1 ly rraffo and Nathanson, ^\ cl m in 3 s_t r a t i v r T in 
( yp . 2 6 O 3 0 1 ) , and canc'S ci tecl , there in. 
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I 

j suJ^s t anfeial period of tim^, tho^' h^vc *'no lo^^ a to 

clear spocific no r ma t i v^e s t s t o ms n t * ^ * t li a. n cl f?e s ^ u n i v e t 3 t: 

student oif possitoly ^\/on the occused in m cr-iniinal fiaso. 

[I] f scnool offic7±a.ls oontompX^tQ sovo^ts pun'i f^hmQii t tHuy niii^t rlri 

so on t K G ci s i s of a ria X o li i c li is c1 ir o w n £30 as o r o b s o ^ 1 i£i Id 1 

inform tlio ©tuciorit wliiit specific conduct is prc^^e cs/il^ocl * " 

S u i i i V -it^ V , I io u 3 t Q n I n ^ G p Q n d o n t S o H o o 1 D i 13 ti r ^ ^ ^ u r ^ , £i t 13 4 4^ 

I Board of Eduaation Rula 18*1 is o model of ndminiFiti^ati^^^ 

j amli* i gu i ty * In cf foct^ racHool child ^011 oro .iniJoTrined l=]inU t:]ic*> 

I must Ijg vi.iTtuous^ THoi^ must UoJiavG moiral 1%^ , employ d^CGnt 

l^ng'uocie , tos olDedicntf snd oncjag^n in no ''pointed'' opposition to 

authority^ TJiearG is no fur tin or dofinition of t^ofiG te trms ; tliC 

B cH 00 1 syst^im is free to give wliatovor contont to thosG pro— - 

hi jj it ions it pleas©s* The vsc?ajrios of this ruio olorir-ly con^ 

©titutc a violation of- dn© process of j.n thfit ^o eis on nk^ .1 ci nM^^n ! 

would ^adioslly diffoL' on its paropoir application^ F o ri 1 j n I 

j 

Kauf fninn ^ eupya ; Cr os s on v- F a 1 11 i ^ supra ^ ■ 

l-loreovoar# Rule 18-1 is clotirly so toroad that it onooi^o^o o 
constitutionally p^rotccted conduot* EKoreiso of fr^aodom of ! 
spGeoh may include what some would cha irrio to r i a^ "indeoont j 
language." See, e ^ g . , Sgo\f iile v„ Bo a r d of Ed uo a t i on , 425 F^2d 

i 

10 (7th C±r^ 1970) (on hanc) ^ Organised opposition to th@ war I 
in Viotnam, with tl'io attondant syrrtools of that opposition (arm^ j 

bands, nowspaporsj) rna^^ he "pointod opposition to authority,*' hul; ^ 

__ . _ I 

yet, Gv^en in sohoole / tliis is oonst itu t iona 1 ly guarantoeci if no ■ 

mate aria 1 disruption rosults. Tinker v. Pjss i^^^irijss .1 n d o po n don M i 

Contfuunity SojiooI District , s up 3ca ^ Rulo lG»l# in li^htof i. ts j 

o arh t^o ad th , olearly reaohos constitutionally guarantGod oondLict 

and tiKparGsa ion . Hi gha^de . Thurston , 4 24 F . 2cl 1281 Cist Car, 1 

1970) (pupil cannot ho oxcludod for long haa.r) j 

n u 1 c 10^]. is a 1 f5 o *n r h i t r ^ r ^ and o a p r j i o u ^ and \LY\^jt^r-\^*r ^ 

violal Ivo of uhoi dut* pi^r^nc^or; cltL^.^so* it jrixoi? pc^n^* J c .1 b wii h 
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J j o a jr Ji CP p a r CQ i= a 1 o ^ cv« l a t x o n s h i p uo ^ h o o n ci u c t it i i ir r? Cr r i J- i " 1:5 
**Unau thorizecl aikssence'* and •*nabituiil tardinGSS^** prol^ lisi Led 
p iros umalj ly to inajcimiae hours of ±jis tri^iction , rirs puni^iiied l^y 

of UimQ^ IScncL^mLa £ailux'a ie tirGat-sd Ijy less, not rnoro ^ sehnol — 

±nc. Fooz" po^sonal Hy g i e n e is' attacked s u s p o n s i c n o ir c? ]c p ^ 1 1 ti, 1 o 

not in^tructiori or rnsd.ioal t^OQtrnont* Xn sLim^ t)i.o ^ulo is 

noitiit:^ ttie^tipoutio no^ overi puniti\ro in ti'OQitionol toi^rnc? ; It 

iner-c^ly ban i^ lies " iDjrolDlorns *' vv±t^ioiit re^r/arcl to their ndituiro oir to 

_42/ 

tJiG injux^y inflictGd on the child. SligH £i r Id i tr ji ii^os s £10 

ovidenaad i^y tho eKclusion plaintiffTs ancS thnii^ class 

clrsarly deprives them of cluci^ procoss ol: lav7, 

PIJFEINDi^NTS , BY FAXLII^G TO PROVIDE ADiuOUATJ^ FAXF 

UEARii^G PRIOR TO mKCL^usxoi: OR RErk3 s I Gi^: : T , OR 

PI^RIODXC REVIEW THEREArTER, DEITV PLA X I .^T X ' S DUn 
PROCESS OF lav; under TilE CONSTITUTIOM OP T!IE 
UNITED STATES 

In addition to tho imTDiropris ty of tho totnl donn cil of a 
pulD 1 i cly — euppor'ted eduoation, tho failuro to pr^ovi^e any a ;lti»tx\ie4 



4 2 / Thus, the Bonird mu^>t l3e r-eqiilred to ifC^writQ its ruleB to 
ciGtine the Kind of LDchavior which ^usnifjc^^ HLiEivjsns;5.ori o^r c>:^ 
pulsion from roguleir schooling to insure thzit tOcnchcsro^ adinin-^ 
istE^ato^rs ^ and etudents will h^ive nV'f'ficiont notico of nli^^ con^ 
duot which precipitate^ su.ch sanctions ^ In nddition^ et a. 
minimum^ provision must toe made for interim instiruetion fey moon^ 
of tutoring or speGial claQSos for those of school suspencJ^jC 
or OKpell^d for a period greater than two full school days - 
Compare the requirement of Juctife GroGnc^ in In l^e Savoy , s vipr , 
for 4—1/2 hours educational program per day for inmcites o- the/ 
ju^'^enilG detention home ^ and Judge E^un t lo jroy ' s similar ifequirCf^ 
ment for Recoiving Hoine Annex detainees in I n He U re a r v ^ b u PJ^^ * 
Thus , children of school ag*3 who have all^gecily corr^nitted uviCh 
^^riou^ crimos that they are not allo's*ed to remain in tho 
community are still guaron teg^d their educational rights. 
Ironically, less serious l^ehav^ior %^hich is not referred to tlko 
court cr which does not result in dotr^ntion ruay re^ul t i. n yircato 
educi^tional deprivation toy the donial of fiiich rightr^ altGaothtjr 
throuyh scjhool action. 

4 3 / P 1 a i n I, J, r/ f s , furthermore^ have n e vo r h e e n ^^arixici^Gl y in-" 
t'ornied and do riot hnow for v/hat roat^on and under v.'hat Roui-d r^i^^lri 
or practicQ they have been OKcluclcd, 
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hearing prior to ^nKcluaion oir cl a^a i £icai= i on into n ^pooaal 

4 4 / 

education prnjiam is xfiolativQ of plsiintii rr s ' rigliU t.ci dxic/ 

p^o cose of lav/. Cf_ , Cafatggig and l^ctatiaurnnn I vor^ioi-i^ / Loual ^73^ 
V. McDl roy . 3G7 U.S. 835^ 895 (1961)- Groon v. McEJ iroy , 3GQ U,S. 
474, 496 (in5D) . Counts have conBistontly held thnt n full anu 
fair jisar^inej is dus students boiToifo thelx^ ^u^ponoion ^jir o >:c 1 ii io : i 
f^oin puljlic schools - 

At a mlninium, pupils facing B^A^pmn^xan or oHpulsion rron; 

i 

rcjrjular elasses ^ for any roasen^ Havo a iriy'it lio Know and ^o Isc 

' i 

lioaird on tlio spaci:Cic bases ^oir choiir exclusion prior to an\' siuoh 

X 

e>:cl\2sion and iio be informad o£ the a^ i laloi 1 i t / oi; al tn^ na t i\'o 
ino tATUG tion . Sea M^r lr?y a. v^. Dog^rdl og aghool lidroc^ors of >j^l= : 
wauke^cj ^ C*A. No. 70-C— S (E^D^V^is.^ SGpt . IB^ IDTO) (Tcr^j^ornvy 
RGf^taminisi^ Oirdeir) (o op^^ 1 1 ^ c h s d ) r gn :? 1 in v . K ?i M^J^n^sji , 2 9 5 V , Bvi p i 
973 (1968); Vouejht . Van Duron Puulj-- Bc^lioolg ^ 30G F.Sui;^p. 133n 
(n.D. Mioh. 196&) (Tonipoirary RGstraining Ordox ) Al&o, soq : 

gcinairaily Vvillicimi^ . Pa ids County Rghoo J = Bo^= j°d ^ ( S th Ci^. 1971) ^ 



4 4 / In Ho bigQn 1^ th© Court carefully r-Harnlnael the proceos l^^^ 
wnich chi. lcirr.n^ v/^rG in "trackB" in oracr to Gvaluata tha roasons 
and justifications for its racial effects ^ ijudgn Vri-jght's 
ordor disaolviny tlici then existino tx^ack systc*m resulted in tha 
retosting of o\^ar 1^272 ohildren aesig^ned to tho special track, 
Tho toatg disclosed that ov^er two— thirds hr.d bocn impr-op^ir ly 
claosifiod- Srnuck HoJ^son , 40S F.2a 175 (D. D,C* 1969). 

See aleo Stewgyt v . Philips / C . A . No . 7Q-1199-F (D, Mass. 1971), 
Here wo a^k tho Court to oKamin© the process by which p3.aintif i: 
children are placed in a non- track " and donied aocose to all 
oducational eor^^ieos ^ Tor an additional reason ^ namely the 
constitutional cjuarantee of procodural duo process^ 

4 5 / ACtcir full ancl adequate hoarinys,, Dofendants for good caiif-e 
could ^UBpend a child from his present Gducational aBsicfnment £4nd 
risassion him to an oltGrnativc educational program with periodic 
roviev/ of his etatus. similarly, for studsnts not yet dn tJiO i 
syatem^ Def endanta ^ after full and aderjuntG hQa^rinoG ^ coulu \ 
assign thorn bo spcjaialincd inBtruction adapted to their noads . ' 
OnD.y in thr-^ eitur.tiion of r;:lior t^ t: wrm , ernor jic^^ sur-i pons ions could 
tlicf studont lio temporarily harrcd from some claafaraom instructirni 
TJio oMcliision of r?chool aye chi Idron iTromm alJ pubxialy^i-uppaj: tc- » 
education for OMtanilad periociH of time i^^ # howovor, iinpropnr £.nci 
niu n t c tu a u n , . 



I 
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3 Cl*Rov, 161, July 19 71? Dixon v. Alab amii BoHrcl of 

gducriUion , 294 F,2d 150 (5th Cix . 1961) i V;^m^an v. Trov.'ijr4 cir o . 
382 F.2a 807 C2na Cii:. 1967) ? Scovi. 11a v. Honrd o^ ^jTc l u-a t: ia n_ o f 
Joli^et , 425 F. 2d 10 (7th air. 1970) (on bancr) ? W oodn v. tvrli.'h^ , 
3 34 F.2d 367 (5 th Cir. 1964 )? Brinks v. Board of P u bliL- Ini5t:ru:? - 
tion , 314 F.Supp. 285 (D. Fla. 1970); S trickl in v. nct ::^nt:p o C 
Unj vprsi ty of WiBconi^in , 397 F.Supp. 416 (W.D. WIq. 1969) j Ki n y 
V- Saddlfjbn ck J r. Coll ego District , 318 F.Supp, 89 (CD. Col. 
1970). The importancQ of a .full hearing prior to tlio tormin^i- 
tion of a bencsfit granted by the statG was recontly roaf f i rrr.^d 
by the Supreme Court. Goldberg^ Kollr^ , 397 U.S. 254 (1970) 

(welfare poyments ) . The hearing prior to nuRpansion oc oMuulaion 
for misbohdvior aliauld Include written notice to porenL.e and 
child of the specific factual charcjes , the right to advocate- 
of the child's choice^ the ri^ht to confront v/itne£^sas, access 
to ^ahool records^ and an ultimate right of appeal tho Eo£:ird 

of Education* 

The irnportanca of an opportunity for m full praVcr hearing 

is just as critical in the case of a child who is to be assigned 

to a special aducation program or is to ba transfcrrc^d out of 

the regular classroom. Presently, the District of Columbia not 

only . deprives exceptional children of the benefit of all 

publicly-BUpported education without any periodic review of 

their status, but in addition (1) stigmatigos thcsG children as 

emotionally disturbed, behaviorally unfits mentally dof octive , I 

untrainable/ or otherwise unable to profit froin further schooling* 

and (2) deprives them of their only chance to gain whatever j 

bl&saings of life their talents might bring with education* ! 

i 

Thus ^ the DJ. strict leaves tham uneduaatod and iiiclincs thcim 
tov^ard bacomlng wards of the state or totally dGpandent on theli^ ' 
families. The deprivation that rQBults from total excl u^s Lon of! = 
thorio chtrdren is far greator than uhiit which attaclms tc a 
rocord oJT disciplinary eitpulsi on fo^^ distributing con t ro vc r i: .1 a I 

ERIC L4o 



macj^'^ ino^ or naw^papeirs %vhQr Q due proQOSs hearincis nro now 
rGouirGd. B€±^- Scovi 1 1q v* Dpard of Euucu tiion , mupr^ ; V ougKt: 
V . Vail Buxton Public Schools , suprn ; S ti 1 1 1 v g n \^ . Uou,^ ton 
Incid ponfuon t School D^etirict , a up r a > 

Raoently ^ the Supreme Court s-^forreid to the nGCOssits* of 
full prior hGaring bo fore the state stigmatizes a^ny p^ar^aon. 
V/lecQnsln V. Cons tantinG^\i ^ 91 B.Ct. 507 (uan. 19^ 1971) . 
In that the Court ruled that a V^LB^anmLn l^v/ requiring 

tho pooting of the ncimes of alloged pi"Oljlt^m cl linkers in tavome 
and package stor€^s for' the purpogG of preventing th^ ^rilo of 
liq.uor to them constitutod s t ± gma t i 2 a t ion eerioue enough to 
rG*gu±^o duG procC'SS, Posting un^er VJisconsi.n practico. v/a.s 
done wi tJiOU'£ pi^iox' notieG or hearino^ at tho recjuest o£ any onf3 
of a numtoex" of minor officialss^ eleoted or appointed, oif at the 
roquost of the spouse of the alleged drinkai^* 

Th3 Cons tg^n^ i^i o a u ifeasoning was rooently applied toy a . 
fedoi^al dietjriot court in Boston in denyirsQ a defondant's rnotio 
to dismiss a complaint whioh sought, in part^ to jreq\j±re the 
Boston school system to provido a prior hearing for ehildren 

classified as retarded. Stewart Ph± 11 ips ^ F^Supp* , 

Civil Action No. 70-li99"F (D.C. Mass, February 8, 1971). 

Further J in airoums tmncos similar to the present ease 
(exclusion for "medioal rsasons") , a Wisconsin District Court 
ordered e^<eiudiad children reinstated in public schools and a fu 
hearing procedure prior to all future "modical*" eKaluaions, 
Mar leg a v Board o£ SGhool Directors of MilwauHee , s upr a » That 
hearinc, procedure included the specification of thia reasons for 
eKclusion^ pro%.?ision for medical and psychological oMamination ^ 
the right to be represented by counsel^ to confront and cross^ 
o^^iamino witnosses and to pro sent evidence and witneseos cn tha 
child *^ behcilf f a stenographic record of the hearing^ a final 
decision in writing detaJlincj the reasonn for an e >rc 1 u ^ 1 on , and 



14 



a RpOGi f iea tion of available public nclucationci 1 a 1 terna t i . 

Cf * Goldba^ci v. Km 1 ly ^ supra . In tho contort oi oxcjlusion ol 

children from regular cleisses or (as £it piresGnt) fi-ora oeiiool j 

altogather^ no lesa process is due, ] 

TliUB / beforG a child can be classified as o Koop t; i on ci 1 ond J 

removed Erom, or dsnied admissioTi to ^ the rogular claesroeni, tho ! 

j 

school should have the responsibility of notifying the paxont ol: i 
tho epocific nature of the child's problem^ and of the roasons ! 
supporting' ita d^t eirmina tion thst he cannot bo o ucco s s f ul 1 I 
served in the regular sohoolroom. Any plans for, and results of 
a medical/ psychologica.1 , and oducafcional assessinent of tho chilcll 
must also be reloyed to the parents , and tho child's oduoational ' 
needs in the interim period during such an assossmont muet be 
provided for* The parent must also bo told of the spQcific 
educational plan for the child diagnosed in need of sp-^cial 

help. Periodic review of his progress with the aim of oventusl 
reintegx" action into rogular classes should also be required. 



If the parent believes the olassi f ication or diagnosis to be 
erron©ous ^ he should be entitled to a hearing at which he can 
rebut the school's evidence and present his own. Such a pro- 
cedure is vital to ensure that every child receives an sdeauate 

47 / 

educational placement. 

Under the special education program of the D.C, Public 
Schools^ as it ha^ been administered in the pa^t ^ no euoh hearingb 



4 6 / For a similar recomiriendation , see Mernorandum from John L. ! 
^Johnson to Hugh Scott ^ supra , Exhibit G ^ at 6, 

4 7 / As the Court noted in Soglin v* Kauf f inan ^ supra f at 988 : 

X take notJ.ce that in the present cin^^ c-<pulsion | 

or suspension for a period of tiriie substantial ! 

enough to prevent one from obta.i.ning academic credit t 

for a particular term, may well be ^ and often is # in ( 

fact, a more severe sanction th a mo^'ietary fine or i 

a relatives ly brief confinoment imposod by a court in | 

a. criniinal proceeding, I 
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j^cfi^: h^icl. Vi.iirtDn%^ h^is'cr not bQon i:: /n r t: 1 o 1 p , i n u ' i. : ■.; 
ard^:rly p r occmJu re n al lowin j uho.-a tha ricHiL to v iczv^ nnd rcijui- 
rin\- ^r.' vj^ rja or thoir child ^ll^^ic2d c xaen^t: ionn 1 t^Lnt.'s, 'Phw r^-j 
lia^^ c^fucin .iwponrod littlo rhvrro or ran^on to w^y woria ^hllur.' 

£irCr placacl in spocial elaaaos or givo!^ tuit=io?i nr.mts j^nd serio 
plaaid on indofini^o wait-incj lisi^s, y^ar a^tair roar, nnd gixnn 
noLhxn^j at. all, Thi^ p^i.5t tot£il laak of any " g t a ndn ^-cZ 3 £or 
^soJOLjtion among , . , cand icla t^a ^ ** tio^otnoxr %vi tli tho if^iilur^ tc 
'* t Ci'tJ 1 ish la] fair and ot^dsrly procedui'c for allc^c^ting' {thoj 
Buyi^ly'' of spGoi^l education classos oir ci^rnnts, i^ itself ^ 
violation o^: du*3 orocoss . cr. Il^lnvn v. N.V^G. Ii^>uF;in^ Authr?ri-' 

4|r / — ^ " 

3D8 ir-.2d 262 , 265 (2nd Cir . 19G8)i ~~ 

It hairdly need bq> said tiTati tiio i t=o n ca of 
an absoliito and uncon t i=£v : Ic^d d i ^ j-^v ti 1 c n In =; n 
acf;t:nay of govornmant von bed wiii}i tho aJ'n^inis = 
tiracion of ti vast procrraiM^ suuh public 
housinj^ vv^ould bo an intolo^ablo i n vl t t n.'w^n l:ns 
abu^^. Sue lio rnaby^ v. Al Ion , 326 i^.2d COS, 
609 = 10 (5lih Ciir. i9G4).^'ro2r this reason alcno 
duo process recjulrGs that solocti^ns nr^sncj 
api3liGa.nfcs bo madG in accorda^iiCo witli ^osccr — 
tainablo stondarda^' i d , at 612^ snd^ in 
coses v/horc many candidate's aqually cjufLli^ 

fied uncler these standards^ thmt Irurthox^ 
solactions be made in some r-'^asonable manner 
suob as * by lot or on the basis of tlia cHrono- 
logical order of application, ' Horns by sr. 
AllGn , 3 30 F,2d 55 , 56 {5th Cir- ""10 64) (on 
petition for rehesring) . 

Thus , ±t would be miniTOally oes^ntial that regulerised and 

openly visible regulations and procedri-ee be adopted for as^sign — 

mont of ohildron to special eduoation classes^ even if there 

were no basic right to eduaation for all such ohildrGn, 



4 8 / Among tho dua process daficiGnoies oited were fn^ilurr^ to 
TT^aHe available to profipac t i vci te^nants x'cgulations on admJ.ssxons^ 
failuL^o to process jHppi i oa t ions chronologically or in accordance: 
with ri sc^rt a inab la standards, automatic c'rpiration of all .^ppli = 
cations within tv/o y^aiT^f failure to accord credit for past fiima 
on s^t^iting li^ts to roncv/als of appJ Lcations ^ no public waitir^g 
list by which on applicant Crin gaurro th^ progrc:.^^ of his cjisi or 
his staru-^ * and ffai iure to dn^orm 4ipplicant^l of d*.^ tcrminrnt ions 
of i}io 1 ibi li ty . /Llmu-it a 1 1= o€ thcso dc f i t o nc t g s 4ire 
ohnr iiQr i.^ I ic o If the aetmi n i :^ t r a t i on of Disjtrict sp^^^ ^1 oduoa — 
t:i.on programs ^ 
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Tha x^icjht to an cduoat-ion is ao v'^alualjJo that onl\* tho 
<j t: ^\'cjti %i of reasons nio y justify its d o n i 1 ^ vo n £" o r a n h o t: 
I- o :^ i o d ^ Til Li s ^ c o u IT t s h a i n v s 1 i d £i t q cl d n i it 1 o ^ t ii c i cj li ti to 

u n vv o d p V o cf n o n t g i ir 1 s , Or d%cay v ^ H n ar cj ir a x*^ s ^ ^up ; Pq g jr^^ v , 
Granrtcia ^ 300 F.supp. 748 (o. Mass* 1969) , or loncrhairQd l^oys^ 
T^.xcY^jn ^g^s v * T h u 3f s t on ^ s u p y g , In genoifal, tliGre must bo a 
"sonpolling' j u s t i= £ i oa t i on " foar ulisIi a donial, ± ^ q , , tliG Seifiaty of 
r^ijpils or" teacliex', or tiHe Burvival of ordoj" in tHo classiroom 
as a tGacliincj ond lea^nincj p^erequisito^ And^ cvon whofo irs^ 
nov'al of a mi s ljc^3h a V i ng o^ dis^iaptivG child from tho irogular clas^n 
irooin is nocessary, his rny^iit to an ediicsition of som© Jcincl suir-^ 
vivc^s ^nd tHs con o t i t\2 1 i on a 1 jroqi^iir-cimGn t of a iTQa^Goncil^lQ aXtoir^ 
ncitivo -to total GHClusion from tJie ed=uoa t .ionci 1 process must too 
imp 1 c n t e d * 

The failure to provide such a prior hoering denies du-D 
prccoss to plaintiffs and e'^ery meirJbor of the class they 
ropresont and requires that Defendants immediatnly provicle tho£30 
cliildren putolic support for an educational opportunity^ See" 
Di>con V * Alatoama Stat3 Board of Education , s up r a i liar 3. eg v * 

So d _o_£ S g h 1 P t o g s of Mi XvfmAxH^m^ ^ supjfa } Vouciht , Van 

BugQn Publig Schools , supra i Knight v * Board of Education of the 

City Qg Now yprk ^ 48 FRD 115 (S.D. N,V. 1969) . - , 

I 
i 

E^ DECLARATORS AI^D XN.TUNCTIVE REMEDIES ARE NECESSARY TO 

JMMEDXATEliY AND PHOSrECTIVELY PROTECT PLAINTIFFS FROM i 
DENlAli OP THEIR DECLARED^ CONSTITUTIOWAL AKD STATUTOKV ^ 

RIGHTS- ^ 

■ 

Constitutional rights are rights in th© here and now; I 

I 

deprivation generally requires immediate redress* %^a t s on v-= ! 
City of M^rAphis ^ 373 U.S. 526 ^ 532-33 C19G3>. The standard of ' 
prornptness uniguea t i onatoly applias to "school" cases* Green * ■ 

i 

Cou nty School Board , 391 U,S* 420^ 439 (1963) f ^iGi i anq^^ ^ - | 
liiD linos Coun ty Board ^ C Education # 396 U.S. 19 (19G9)| riar logn . 

TSoa-^rd of School Djrocrlr Qr s of Milv/nukoO |. ^- upjra i Vouq h t v. Van ' 

= _ _ = - - — I 

I 

R^i,-cin ^utol.i.c finhools , g^ujrir ; Or dway v * 1 l a r g r a s , s i^.pr a j | 
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UooH loir V. ^vcuis . 314 F.Supn. 316 (D^ I- . Croi:;, 1970); 

noi.>5on i: 1 . sujDjra, a 25^26. C£ . Bi-Qi.-n I X , r . it 1 lone, 

pascti tiiru Tor Defcndoiits to providu plnintifi: ciiildr^n pui:illc 

support fcr somo Gclucational ^arviso and to ovc^rcomo tlio orfocta 

of prior aKclueion f^^om all u ci ucfi t i on:i 1 oppo r t ii n i . C£. U.S. 

- --Jo_r forson Count%v Fgoarcl q£ Kduaa-blon , 372 F.2d 83 6 ^ 391-SD2^ 

90Q (5t}i Ciir. 1966), £i f f ' d on S^^nc 3S0 K.2d 3S5 (1967) i Knicjh t 

Bo^rd of Hcl ue n t: i an of G±t%- or Ncivj Yor>t ^ suorn . 

Tiio ittmicidlate conoorn is for s puis 1 i c ly- o npr: o r toci aduca — 

tional oppoi^tund ts' for all ©>^gJ udod ohildron now* In the firsL 

instance, tliis go s s r ± ly maonB pro\^is±on of :^u}3l i a *^.urt-Dorii fo"^ 

4 9/ . _ -- 

tiiGir educot ion \^/itJii n th© ns^-t se%^w*ra:L weokg.^ ~ in c^vdiL^r to 
prcjtL Vital £7ons t i tutionfil rights ond provont the i r r cpa irsI^X^ 

iiar:n inhorent in thoiir o>:cjlusion from all ^ohooling from con- 
tinviiny rurtHex-, an injunction is appr-opr i^^ find necessary. 
Sg G Knicth t V . Boaird of Educe t Ion of C i ty of H^v^ Y oj-H ^ h upra , 



^ ^ / Admission into programs of putol ioly-5^ upportod education of ! 
oil prcsGntly e>;aluded ol-*ildren for tliG 19 71-72 i^chool y^cir is j 
f^ssibla, il^iny of the auepended childron can be returnod to J 
regular cl^iBses with auxiliary supportivo nolp. Special ctI^.-hsos ! 
now o>cii3t±n9^ for emotionally d^iaturbeci cHildron can Ije e:<pand©ci. ' 
Hotarded cliildren's alassas con also be expanded und unuecci { 
capacity in regular and special sehools applied to programs for ' 
tHc^ retarded. Fodor^il funding is also av^ailablo for compGns a.tor y 
education programs for tHe handicapped or disadvan tsned child ^ 
under Titles I and III of the Elemontary and Secondary Education 
Act of 1965^ 20 U.S.C, 241. 

As several of plain tiff s ' affidavits indicate^ pri^'^at© pro- 
grama for special kinds of educational needs could be mobilisGd ; 
to holp fill the vacuum if some funde on a per pupil basis were 
assured. The affidavit of Mr^ . Kathryn Gcrham indicates that on 
thtos different occasions in the past gevoral years ^ programs 
wore mounted to care for the educati-onal needs'' of retarded chil- 
dren, only to ba scrapped for lack of funds. indGocl^ if even thG 
normal per pupil eKponditure v/ere allocated to theoo children | 
such proc/rams might be able to operate with the additional help i 
of funds from otlior sources* I 
Retardod children in Montgomery County, Maryland^ v>ho arc } 
not ^'^Qni>ted into the public school program/s %^ill bo a.ivcn tha t 
equlvalcrii t per pupil cost ($1400) for use in a private soho^^l , ' 
Jntorvicv/ with Mr?:, Nicky Duvall, Socrctary to the Su=^cr\^i £»rj*r of - 
Pupil T'crsonnel Sorvicof^ ^ Montgomery County^ ^.pril 2B\ 1971. J 
V.I ra J n r .1 «m 1 so givo^^ autom4.itic grants to rotartlLad cliilfirGn* I 
aoo Afrridavits of JToanno aonUrfdau and Kathryn f^oriiam, attaclicd 1 
to the VeriJTLod CJomplaint as Appenciiccs O and j 
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.11= 10 2.10: W ^: u wl u V. V/r 1 ri h ti ^ 334 .",2cl 3*^0 (Stn Cir, lDu4); 

-^ ^y ^ nr^ ^ 'n;^\- :i I . a l ry ^^r-i^ t Cnr-m i. ^ n ,i on , .IS.; F . P G 3 1 ( ^ t h Ci ir . 
I^isQ) . HLit juf^tlcro nlso rcquiiro::! tho Cc=>urt to oruc-t/ i/?.;? f e ncl a n t y 
piro::vjtly tio Ician^Lfy ^11 chliairen who or^ now oxcjluilocl tirom £\ 1 1 
pLUi I i c; ly = euppor hGci oduoation^ tHo length of such uKGiUGion^ and 
titia ^rc:asons thurofor^ ancl to notify p^rentJ^ c^- guardians c 

t!i:. iir rivjht to a pub 1 i o ly - s uppor- ted ccluaation no%v and hoiroetftor 
snd to a hearing^ as sot forth mora fuXly IjgIcw. . Kn±c?l^ ^ . 

nr-?arci of Ec3v ic:.4ti oiT_ tno Clt%^ Of Now vprk sup ra , at 1 0 S . 

Only then will thej Court bo ablo to cj^r^nt ^ollof to tha o1;ibs 
rriocl p la i n t i f ^ s r oproaon t . 

Onco a :ric|ht and o violation have boon sho%vn , this Cc-ujrt 
has bi-£r£id equitV' pov^er^5 to shapo n dooiro^ to maot tho con- 
tinuincj pirobloms or protecti.ng the constitutional right of SBC^hoo 
age childiron to equality of oducational opportunity'^. S\vonn v, 
Chairlotte Meaklenl^grg Board o£ Eaucation ^ 91 S*Ct. 1267 (1971). 

. nobao n 1 1 ^ supr-a , at 26. Thci eontinuincj "Violation ho^ro — - 
total OKGlusion from all education — — is so cjross as to ^ecjuire 
partictil^r and pr-ompt judioial scmtiny ^ initiativti, and firmnGS 
in fashioning oppr-opria te reliefs 

The exercise of basic constitutional rights cannot bo 
postponed to some indefinite date, the teachings of Swann 

Shapiro make clear. Here ^ as in Watson Hcmphi s , 



5 0 / This may E^ecguire pulallc announcements (in English and 
foreign languacjos) and other outreach efforts to inform parents 
of their- children's right to an ©duoational opportunity, 

51 / There are numerous other e^camples of situations in %v?iioh 
courts have^ refused to ignore or postpone tho l^cjal snd coii-- 
stitutional rights of citissns solely becaufie the state pl^adcjd 
lack of resoux'ces to implement them. In Tlol t v. Sa x^ver ^ 309 
F.Supp. 3G2 {E.Lj. Ark. 1970) ^ the U.S. District Court refusoci to 
sanction inl'iuman© prison conditions on the orounel th^it thoy wmr^ 
duo to lacJi o£ Ir^g s la t i ve api^rop r ia t i on s . 

On tho merl t© ^ Respondents do not contend that 
they are operating a * good ' prison or a -modem' 
prison. With comme jidcib 1& candor tliey conca'dc 
that many of the conditiono e:=ristdnQ at tht' 
Ponitpntiary are bad ^ no%-*avor^ tlicy Cony th£%t 
^ thoy aro r?peirating an unGr?n n t i t^Ut ionn 1 prinon 

' n I ( c c* n t i n u o tj ) 



51 / Contxni^odi 

oj: arc c^ncjacrin^ in unco n o t i. L u t: 1 on n 1 prc^.c^ioos^ 

G>ii^r c^ma ly liii=ited fundri and p o ir ;3 c n nc^ 1 . 'L^hov' 
point, justil^^^ to tlie fact than o\^or tl past 
ee%/©ral years a numboor of Bi^tni Cicnnt. Ir^.-i o\ 
j'nent=s Have bt^sn madt^ %=^itihin th^f^ S^^ston^ c^r^d tli^y 
soy that morG sro in tho otfiTiriwj. at 3C- 5 . 

Tiio StcitQ v/^E5 IT G^uir^ocl to prouui^O £i plan to ovoi^conio conotitu — 
tional inriiTml tis© in tlio conJlLione undoir v.^hich piri;roncir3 vrojro 
housQcl colony tH a timota^lG in %s"nicH tlicy intoiidc^cl to aceom — 
pliah tlio^t aim. Tho Couirt aoncludod: 

Let thore bs no iniKtnK© in ths nintrorr the 
otili^ation of tha naspondants to c:Jin%inato 
e:-:istincf u nco n ls t i t U t i a n a 1 i t i c s UotJs not ao^^^nd 
upoii v/ho t tho Li^^ninlatur^s — v do, upi^n v/li 3 1 

tlic Go^^ix^noir m^iV do, oir , inuoad , upon v">mt Bo — 
epondonts mai y actually bo a 1 o to a ^ o r,ip 1 i s . 
If Airk^nsas ^oing to opiiir^^to ci Ponitontiar-y 

system, it is yoinq to h=iVG to lie s r s L^toni t'lr^ t 
is aoi.tn tonancc-d l^y tho Constitution o if tna Unitod 
Stat OS . at 3 B 5 . 

Soo a3.so .Jur^tico BlacHrTLun's opinion in d n c } : c o n v. Bj -shop , ^04 
F , 2d 57i (StK Cijr. 1968) (use o i? cjo^porax i.n i rs :\r.^s n t a s d i s o i n-- 
linairy morisur"^ in prisons) : 

V7q a=irc not conv^incod cortirsril'/ Id%- on:.' riu^j^ 
^eetion th^nt trio State , . * is too ttocjr to 
provide otiior aoccptod mrians of prii^oner — 
lation^ liumano cons idor ^it ionti and oivil 3rit?iits 
are not# in tliis da^ ^ to bo rnoasua-acl or iimitod 
by dollar considerations. at 5S0. 

Similarly ^ in tliis jurisdiction, Chi^f diadgo Harold Groon^ of tlici 
0,C. Supor-ior Court oardorod adcquatG educational and x^ocr ont iona 1 
servicos at tKc duv^^nile Recoiv^in^ Home oven tliough sueii sorviwioc 
had not boon budge?tsd for: ! 

[T] he rospons ibi li ty for do torinini n^ vr'nothor on j 
accaptatole home eubstitute had boon prov-idod is * 
imposed by statute upon the □^uvonilo Court* In [ 
discharging that respons ibil i t^^ tho Court muot^ 
of couree / take account of tho pudgmants made by j 
trio institutional authox^i tics , and it maiy act only ; 
on tho basis of standards that are roasonable and | 
not fanciful^ But tho Court is prooludod from [ 
dimply defer^rinsT to administrativo uv budgetairy | 
decisions madr by those in chartfe o^^ adnii n i b to r i j 
[the Recoiving Home] and considorino thorn to bo ; 
tho me^sUE'^:^ of what is 'po^.^ibio. ' To do would 
be to surrender the Court's responsibility to others. 
I n Re Sav^oy ^ J.Ct. rjookot Hos . 70-^1808^ 70-4714 (1970) j 
Cne also Grx £ :: xn . Ill inois , 351 U.D. 12 ; Dolic: la?i \r . 

Call iTorni a . 3 TiT U . S . 353 (19G3); and Com°n^3;-.- a 1 i h i i. rnl\ Cr.TL-ro ' 
^/ . I'a t to , 4 2 Pa . 4 5 , 27 4 A. 2d 19 3 (1912) { r n n ^ y i v i ri ^^nc:z:'% 
av/^rcioo ri-\ndaruki>^ to compel clt^" officials to appx^opria to onou^iFh 
£unds to ad!ii5 II i Gtor cotirt adenuatoly) ^ f 
Iho juriici.ary rniiLJt poncL.iss irihoront r-ovrer to I 
d*-tarr-\rici nnd oornpoi payment o£ th^^^^c* f^UHiH 

oC raonoy whioh nro rc°*noriutblo and nccosscn'y j 
to ocirry out itrj mand^tod r pon :" b 1 1 i t i o s , ! 
ancl itfj pciv/ors^ and fluticn ^o adii^iii;;! r j n - n 1 oo , | 
j.j: jt is to bc^ in ir:alil>^ a co-c ^ 1 , ind^-p^i:- I 
dent Ci"n:iuh cjI. otiir Ociv^ vnir^ut . 1 *J V ^ 
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r^icii J. I Xi f/i lihould defoat the con^? - i tiutlo-ial riqi-.a, 

• - . it io ob\':nu3 thnt \'indic^tlQn cf crn- 
codod constii.utionai rinhts cannat be :v;-.da 
dupc2ndc:]%t Upon any thaory tha- it is loy^ 
G;-:pQnsive to dony thorn th^n to afford tiicm. 
\'fO will not assume thnt the citisens oi: 
MGmphis Jiccopt nhe quosti^nabla premi^'o 
implicit In this argtnnant or that eithor tho 
reeources of the ci^y aro inadoaua te , o^- its 
government unr^spanm Lvo to thiS nf^Qds of all 
it3 citigons. at 537-538. 

At prosont, tho amount of nioncy beinq budgotGd ^or spocial 

od-ication both v^ithin and without tho public school systom it-uii: 

is potontly inadoquatiG to tho numbors of childron wha need ^uch 
U2 / 

^duc^tion. See attached letter of Dr , Hugh Scott to th- 

Board of nducation^ Auguet 10, iy71i 

The problom wa ourrpntly face is that ths ■ | 

demand for spQcial education servioes far I 
out>^eirjhs thii! present rGSources availiiblo j 
to the school systera^ both porsonncl and 
f 1 nctncial * 

It is the total afGpudiation of any responslbiditv fox- the eKcep-^ 

tional child and his relegation to a category of spocial oduca^ 

tion where, in the discretion of the system, he may receivo no 

Qducation at all, that is at the base of the District's lack of 

resources for this category of children. To meet the Const.itu- 

tional command of equal educational opportunity, the public j 

schools must take into acaount every child of school age when | 

53/ I 
ciassroom space and teachers are coitiputed* Once the District | 
I 

Furthermore , Defendant Board of Education's "Financial Ra- I 
ports for Jiagular Appropriated and Federal Funds for tlie Ten ! 
Month Period Ended April 30, 1971 (FY 1971) "clearly disclose I 
tjiat Bubstanti^al sums of money appropriated for special education^ 
have not been spont. According to this rei?ort and enhibit^ j 
prcparea by Defendants' own Dgf ^.ment of Budget and Lecrislation J 
a 1.7 million dollar underobliCTat ion of reyulax^ Congressional 
appropriations for Special Education procrrams hv : bean projected i 
for the 1971 fiscal yisar. See Exhibit J. i 

The ariiount of money over and above the per pupil cxpenditurG' 
rsuuired for the special education of children v;ho cannot bo 
educated in roguJ ar classrooms would then not be as forniidab3Ei 
a financial obstacle as it is now^ mode to appear. 
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require' o tu plan for sr\d ci-iri^i u nil c li =L I ..: i; z: i nc-hnol 

rtj^Li^:dlaMB of h.indicap^ it will be in a f,;r L-^ttcr i;aHitlCn 

to r^:ruCjjt: cm a oiitnin por pupil oxpGnd i t; u ri^ ^ that ar^' r c^n ^; n n .1 

for all onLLdran instead of pleading for =ddition^il Tund!^ tior c\ 

aji^cnLry called Sr.ocial Education Vvhicli in%'arinhl'/ h.::^ rclonnt... ,i 

cc^untlc^i^^ hundreds of nocdy children to tha 1 ii^.L^n o ti)io ^.^^litin^ 

liat v^lth no niDncy at all allocatad to tlieir naL?^Is, 

In n^tses of school aKclusion, tho courts lin^^o ur:oqiii v^c/i 1 1 ; 

dc*clar<^d that fundamontal rights guaranteed by th^^ CcnGtitution 

ir.av' n_ r b^s denied or abridged sole^;^' because tlioir Irr.D le nen to tit )n 

5 5 / 

r^quirsa th3 eKpanditure oi: public funds, Hoca j or v, Evnnn , 



Sse ^ 0 , Griffin v. County Sch:;el Bonrcl o^ : P::ingi: 



r war Cc unty , 377 U.S. 213 (1964) (Distriut Court niny roquinio 
county supervisors to exercise their power to levy taxo3 to 
raisi funds adequate to maintain public Bchool eyetom); Uni tnd 
States V . SchoQl DisjLir let 151 of. Cook Coui,t %- , su::^rn . 

Hobson V, Mansen ^ supra ^ has already mandaL-ed thai: eo]iool 
funds be equally distributed among pupils in difforont pctrts of 
the cits^. And ^ in a recent decision^ tha Supro^nQ Court of 
Calitornia struck down a public school financing myBtam, b'^iHc^d 
on local property tanes , which d igcr i mina ted against pupils 
located in poiirer districts. Sarrano^ v. Priest ^ 40 LW 2123 
(AuguBt 30, 19 71), 

ViQro , allocation of resources which gives children no 
rroney at all for education is just as d is n r in3 na tory . Aocord- 



54 / Sec Affidavits of Robert Bostiek and Bobtaio ric^'^inhan ^ 

attached to tha Verified Complaint as Appendices b, II and S, 



Hr^ / And see also Holt v. Saryor 



at 3S 3 ^ v/hera a 



Urstrict Court, in refusing to sanction inhumano »?rir.on conditlfs 
stated : 

It is obv i ous that money v;i 1 1 be roqui rc d 
to iricat tiiO coiTHtitut j.ona]. deficlGncios of Lhn 
in^titutjon, ai^d thorc id no roaBon to bnlicavo 
Uhut, iui? *j ^ 't? L Lo the civcaraj ] financial noeda end 
roqu Lr^'^MuntH oC the StnUc, tho I»cn j=fi I^^ t ur* ^ wllL 
ijc nnv-.. 1 1,; n^j to :^v^prtnji xrx'^c nt^c^t^cary TuaU:;. 
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-ingly, tUa Board must bs reguii-cd to allocate itn ..Qsour c. 

so as to provido plaintiffs with access to a suitable program 
of public schooling. if additional funds aro necessary, thcv 
must be raised or rodirectad from those already ccn-jnittod to tha 
support of the education of all children. Hoosier v. Evans , 
£upra; Griffins v. County Scho ol Board of Prin.3a Eely^ardB Ceuni.v . 
supra . 

Constitutional rights which are rcscognisod in theory but 
ignored in practic© are denied surcily as those which are not 

aGknowledgod at all. Rights which may cost money to enforco 
are not thereby exempted from the guarantees of due proaeas and 
aqual protoction. 

Respectfully submittod. 



Julian TobpGr 

NLADA National Lav,' Office 
1601 Conneetiaut Avenua , N.w. 
Washington, D.C. 20009 
(202) 462-1602 



Stanley Hagr ^' 



^IjADA National Law Office 
1601 ConnQcticut Avonue , N.W. 
Washington, D.C. 20009 
(202) 462-1602 



Patricia Wald ^ 



Paul Diamond 



Centtsr Hnr Lav/ and Education 
l/a r V n r d Un i v a r s 1 1 y 
3 8 ill rrkland Snrao t. 

(617) 495-4506 
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Center for Law and Social Policy * 

1600 20th Street, N.W. j 

Washington, D .C. 20009 ' 
<202) 387^4222 



ccRT Trie ATE or di:H^;iCF 

I har;;D%* certify ^hat a ccjpj*^ af the for^-oinn 
ri^^r-or rindun in Support of Verificcl Corr^ul^inti a f i i il cj v i t s , 
a-=*h:.L:t3 nt^t^cncd i^h<^raua , were msiiltsdr poirta^c pi .= i ai. cl, 
this 21st day of October , 1971 ^ to Stephun nhano ^tnri; , 
District BuLlding, ivashi: eon, D.C. 20004, A^tornc^y for 
ft^iid^ n t- s ^ 




Stani my Hur r 

NLADA national Law O f f i cq 
16 01 Co n n c c t i c u U a\ g n u g , Vi' ^ 
Wti shiny ton , d\ C . 20 0 09 
(202) 46^^1602 
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XN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUIIB JA 



PETER MILLS, al , ^ ) 

) 

Plaintiffs, ) 



) 

BOARD OF EDUCATION OF THE ) 
DISTRICT OF COr.UMBlA^ ) 
et al . , ) 

) 

Dsf andants . ) 



) 

) Civil Action No - 19 39-71 



SUPPLEZ^ENT TO MEflORANDUM j 
IN S UPPORT OF VERIFIED CO H P LA I N T ^ 

■ j 



A three.^ judge Federal Court has ruled that all Pann- ^ 

sylvanis ni^ntally retarded children are entitled to a free publid 

education. On October 7, 1B71, Judges BroderiGk, Adams, and I 

Masterson entered interim Orders approving a Coneent Agreement 

dind ordering injunotive relief requiring the Commonwealth of 

Pennsylvania to provide every retarded person from six to 

tv/enty^one years of age access to a free public program of 

education and training appropriate to his learning capacities. 

Pennsyl vania Association for Retarded Children, et al , , v, j 

Co mmon wealth of Pennsylvania, et al , , C.A.No, 71^42 (E.D. Pa, J 

* i 

1971} (copy attached) 

The Court {whose decision is summarized, infra , under ^ub-^ 
headings which correspond to these set forth in plaintiffs' 
Memorandum) enjoined Defendant local Bchaol districts and 
Defendant state education and %/elfare agencies ffrom continuing ' 
practicftB and applying statutes so as to postpones, terminate, i 
or in any -^ay deny to any montally rpt*%rdcd child acces^s to a 



X^7 



publicly-supportQd education • 

Plaintiffs had soucht prGllminary and pGrmanent injunctiv*i 
rnliQf and dQclaratory judar-Gnt to end the dc^ninl of thoir equal 
right to education , They alleacd that Defendants had refused 
retardf^d children free access to public education on the basis 
of certain iaw^ , regulations, practices, and devices, thp effect 
of wh ich was to deny such children their rights to Equo 1 Pro- | 
tection and procedural Due Process of Law in violation of the ; 
Fourteenth Aniandment to the United States Constitution . ! 

The class consisted of every nontally retarded person and 
every person thought by Defendants to be mentally retarded, 
resident in the Commonwealth of Pennsylvania, aged six to 
twenty-one years * who had not been accorded accnss to a free j 
public education, whether as a result of exclusion, postponement, 
exeusal, or denial in any other fashion, fcrnial or informal. 
The Court ordered Defendants to inunediately reevaluate the 
thirteen named plaintiffs and to accord to each of them access * 
to a free public educational prograjn no later than six days from 
the date of its Order. It further directed Defendants to pro- 
vide education and training to the plaintifff class "as soon as 
possible," but in no event later than September, 1972, The 
Court thus compelled the Commonwealth to identify, to evaluate, I 

i 

and to place a class estimated by plaintiffs to include as many 

as 53,000 children before the onset of the 1972--73 school 
1/ 

year. 

On June 18, 1971, an Order and Stipulation was entered 
requiring that notice and a due process hearing be provided to 
any retarded child prior to a change in his educational status, ' 

1 / Pennsylvania Association for Retarded Chi Idren , et al - , v. 
Comronwqaj tn of Pennsylvania ^ at al ^ ^ supra ,~ Complaint , 
para. 8 at p. 5* . . 
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A full range of due process safeguards must now bo accorded to 



each euch child prio^ to any asaignment or rcassignnient to 
speaia 1 or regular education , or prior to a decis ion not to 
assign on the basts that a child is or is thought to be mentally 
retarded . 

By its Order of October 7 , the Court affirmed the 
constitutional duty of Defendants to educate each retarded child 
residing in Pennsylvania. To the extent that atatutes regu^ 
lating such subjects as initial admissions to the public school, 
compulsory school attendance, tuition and tuition and main- 
tenance grants, pre-school education, welfare department cajra 
for the retarded, and homebound instruction, on their face or a 
applied^ served to postpone, terminate or deny the access of 
plaintiff children to a free public education, such statutes 
were struck down* The Court approved and recognized the eon— 
elusion tliat? 

It is the Conmonweal th ' s obligation to 
place each mentally retarded child in a free, 
public program of education and training ap^ 
propriate to the child's capacity, within the 
context of a presumption that ^ among the al^ 
ternative programs of education and training 
required by statute to be available, placement 
in a regular public school class is preferable 
to placement in a special publ ic school class 
&J\dL placement in a special public school class 
is preferable to placement in ^ny other type of 
program of education and training. (Para* 7) 

That such education is of fundamental importance to these chil^ 

dreii is eKplieitly recognized by expert findings thati 

* . . all jnentally retarded persons are- 
capable of benefiting from a program of 
education and trainings . ^ . ^he greatest 
number of retarded persons, given such 
education and training , are capable of 
achieving self-sufficiency, and the re- 
maining few , with such education and training , 
are capable of achieving some degree of self'" 
care J . . . the earlier such education and (cont'd) 
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2 / ^gn^n^^l vanJLa Asspeiation for Retarded Children , et al m f v 

Commonwealth oC Pennsylvania ^ et _a_l , , sugr a , Order of June 18/ 
1971 (eopy attached) * See, diseussipn at pp. 7-9, infra (sub-- 
heading K- ) , 
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training begins, the irorc thoroughly and 
more efficiently a mentally retarded T^erson 
will benefit from it? and ^ v.^hether begun 
sarly or not , * . , a mentally retarded 
person amn benef i t at an" no in t in his life 
and de ve 1 oi5rne n t from a pr .m of education 

and traininc^ (Para. 4 ) 

A. 

The Order explicitly acknowledged that the Comrnonweal th 

undertook to provide a free public education to all of its 

children, normal and exceptional* (Para. 5) At paragraph 6/ 

the Consent AgreQment stated thati 

Having undertaken to provide a free public 
education to all of its children ^ including 
its exceptional chi Idren , the Comnionwea 1 th 
of Pennsylvania may not deny any fnan ca 1 ly 
retarded child access to a free ijublic 
program of education and training . 

J 

This obligation to provide a free eduGational program 
appropriatG to the child's capacity m.uy be satisfied by place^ 
ment in one of a number of alternativa programs of education and 
training, L . m , , instruction provided in regular or special 
classes > or in welfare department administered^ private tuition 
grant f or homebound programs* But a clear hierarchy of 
pref erabi li ty among these alternatives is set out* (Paras. 7 and 
33) 

Xn the event that a child is denied admission to a 
regular education^ the authorities are required to provide him 
with a ^'timely placement" to some other free public program of 
education and training^ (Para* 13) 

Likewise y in the event that a decision i^ made to deny or 
withdraw payirient of tuition or tuition and maintenance^ the 
local school district in which the eKceptional child resides 
must provide "a program of special education and training 
appropriate to the child's learning capacities into v/hicJi the 
child may be placedp" (Para, 28) 



The Court ordered Defendants to ceasa and desist from 

applying the Compulsory SehooL Attendance law so as to deny 

plaintiffs access to a free public education , Exceptions to 

the Compulsory School Attendance law^ eimilar to those in the 

3 / 

Distr-iet of Columt^ia Code, can not be invoked by Defendants 

contrary to the parents' wishes, so as to postpone, tarininate , 

or in any way to dony these children's equal right to an educa 

tion . The Court (as stated at paragraph 2 0 ) found such 

exceptions to mean i 

. only that a parent may b,e excused 
from 1 i ability under the compul sory 
attendance provisions of the School Cede 
when^ with the approval of the local school 
board and the Secretary of Education and 
a finding by an approved clinic or public 
school psychologist or psychological 
examiner # the parent elects to withdraw 
the child from attendance* (Emphasis 
in original) 



3_/ Campare? 24 Purd* Stat. Sec. 13-1330 (2), which provides 

Exceptions to compulsory attendance . 

The provisions of this action requiring 
regular attendance shall not apply to any 
child who I ... 

(2 ) Has been examined by an approved mental 
clinic or by a person eertlf led as a public 
school psychologist or psychological examiner , 
and has been found to be unable to profit from 
further public school attendance ^ ~and who has 
been reported to the board of school directors 
and excused, in accordance with regulationrs 
preacribed by the State Board of Education* 
(Emphasis supplied) 

with D.C. Code §31-203^ which providee f 



Mentally or ph^eicaJLly unfit estcused from 
a 1 1 e n d a n c e — Specialise d~i n^s t r uc t i o n . 

The Board of tlducation of the District of 
Columbia may issue a certificate excusing from 
attendance at school a child who? upon 
examination ordered by such board , is found 
to be unable mentally or physically to^ 
profit from" attendance at schoolY Provided , 
however , That if such examination shows that 
such child may benefit from specialized in- 
struction adapted to his needs , he shall 
attend upon such instruction, (Emphasis supplied) 



The Order also specified that the ogual right to an 

aducation applies to any program of pre--school education. 

Under the terms of the Consent Agreeinent, wherever tho publi" 

education or welfare authorities provide a pre^schoQl program 

of education and training to children below the age of six, 

thes^. shall also provide a program of education and training 

appro'priate to the learning capacities of all retarded children 

4 / " 
of the sanie age . (Para . 22 ) 

C . 

The Court required Defendants to cease and desist from 
den^^ing access to education and training to those retarded 
persons under the care and supervision of the State ' ^ welfare 
authorities. It recognized that insofar as the Department of 
Public Welfare is charged to arrange for the care, training and 
supervision of a child certified to it^ the Department of Public 
Welfare must provide a prograni of education and training 
appropriate to the capaoities of that child. (Fara. 37) However 
the Court also ruled that the Pennsylvania educational 
authorities had the ultimate responsitaility for assuring that 
-every mentally retarded child is placed in spine program of ^ 
education and training. Furthermore^ the Department of EducatioA 
is required to supervise the programs of education and training j 
in all institutions wholiy or partly supported by the Department 
of Public Welfare^ and the procedures to be adopted in such 
programs, [Para* 39(d)] Thus, the duty to provide proper 
education^ in the last analysis, devolves upon these educational 



^ / In the District of Columbia^ equal protection safeguards 

have clearly been found applicable to prograiTis of kindergarten 
and- pre--BChool education* Hobson v. Hanson , 269 F.Supp. 4U1, 
496 (D. D,C. 1967} • ~~ 
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authorities whenever the needs of the retarded child are not 
toeing adequately served in any program administered by the 
Departmant of Public Welfare. [Para* 40(b)] 

In the Pennsylvania decision , rules and regulations not 
in conformity to the Order of the Court ware to be superseded or 
otherwise amended. In such instances^ the Attorney General of 
the Commonwealth off Pennsylvania was ordered to issue an Opinion 
properly conetruing the offending state law^ and 

the State Board of Education was ordered to issue regulations 
to implement said construction and supersede the existing 
regulations. Thus ^ where a statute refers; to the exclusion of 

beginners from the schools, the Attorney General must construe^ 
an'd the Board must issue regulations construing such a statute^ 
so as not to bar a retarded child from any education. Such 
regulations as are adopted to implement this construotion can 
mean pnly that a school district may refuse to aacept into or 
retain a retarded child in the lowest grade of the regular 
primary school, (Paras. 10 and 11) 

E. . 

It was ftirther ordered that no retarded child may be 
excluded from regular classes^ suspended^ reassigned, or other= 
wise subjeeted to a change of educational status without the 
right to notice and a due process hearing. Such rights to due 



See also Para ^ 50 . 



See, e .g , , Paras. 11 and 32, See also Paras. 27 and 40, 
which provide for new regulations implementing Court-approved 
polioies. 
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erro^^n must afforded to plaintiff children ^'^ho are (1) 

denied access to a reaular educational assignment at their 

pnint of ^ntry in th^ system an^ te thase (2) v/ithin the syst©- 

,,-u. ^r- a^ni--r^i rnnssi^nrr^i cn thQ h^sip ^h-ir alleged j 

'^:xpe^tienal crtndition to regular ©ducstion, to spGcial education i 

to no assionrncntr or from one type of special ©ducation to ^ | 

another, inoludinc? those services provided under tuition grant , 

^ro-ram^.^^' For a child v^ho is to be barrod fr^ni admiesion to 

.^ rr^nulmT oduc^tional as.^ianirsnt , the school authorities are : 

un^^r duties to i I 

(a.) pro\ride for notice and an opportunity I 
fr^r a h*^arina as set out in this Court's | 
Or-rt-^r a€ June 18 , 1P71 , before a child * s I 
^dmi-^^ion as a bea inner in the lowest crade I 
of ^ r^f^ul^r ^riTinary ^ahn^l ^ or thq lowest i 
--- — nnr ^rin^nry clnsc abo-;; kindcr^n^t^n , ^ i 
mBy be postponed,- (b) require the autcr^^atic 
— evaluation evr^ry two ya^rs of any educa- 
tion^_l assisnm^nt other than to a regular 
aXptr.H , and (c) prcvidQ far an nnnual rs- 
ovaluatian at the request of the child's 
»»r^nt or guardian, and (d ) provide upon 
^^cn f^uch re--avnluation for notice* and an 
ooi>ortunity for s hearing as set out in 
this Court's Order of June 18 ^ 1971, (Para, 12) 

As set out in the Order of June IB, 1971, such prior 

hRarinas ehaXl require written notice specifying a "clear and 

full statfrr-nnt *' of the reasons for the proooscd action, and 

advising the parent or guardian of (a) any alternative educa^ 

tional corK^rtuni ti<^?^ available ether than that propOB^d , (b) 

th^ rinht tn c^nt^Rt the proson^d action at a full hearing at 

which the parent or guardian has the right to represented 

by ir-TRi ooiTnnf^l. (c) the richt to ^^mmLnm his child's Bchool 

records before the hearing, (d) the right to present evidence 

of his own^ and (e) the right to confront and to croes ^-e^^amine 

any nf^hr^oX offieiaJ v-^ho may have evidence upon which the 

7 / See Para. 29. 
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pz-oposed action may be based ^ A second notice must ba forwardad 
before any failure to, respond shall conBtitute a waiver of the 
opportunity for a hearing , The hearing to be accorded a child 
and his parents shall be held faefore a hearing officer who 
"shall not be an officer, employee, or agent" of any local 
school district in which the child resides ^ The hearing 
officer's decisions shall be based solely upon the evidence 
pfesenteds in any such proceedings, the school district shall 
have the burden of proofs At such hearings, the parent or 
guardian shall, among other procedural guarantees, have the 
rights to counsel, access to records, production of witnesses, 
confrontation, and cross-examination, 

F , 

Finally, the Order provided for the appointment of mas-- 
ters to implement the mandated relief and to assure its extension 
to all entitled class members * Two masters were appointed 
specifically for the purpose of "overseeing a process of 
identification, evaluation, notification and compliance" as set 
forth in the Orders (Para. 45) In addition to approving 

plans to be siibmitted by Defendants t the masters are to hear 
any members of the plainti f f class who may be aggrieved in the 
implement atiori of the Order* (Para* 51) jurisdiction was 

retained by the Court until after it hears the final report of 
the masters* (Para. S3) 



8 / See Paras* 46, 47, 48, 49 and 50, which pertain to the 

timetable iox implementation of the Court's Orders. 

9 / See Paras * 33 and 39 , which provide for certain minimal 

standards for the education provided to homebound and 
ins ti tutionalised children * 
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20004, this 3rd day of November, 1971. 




Stanley Hery ~ 
NLADA National Law Office 
1601 Connecticut Avenue^ N^W. 
Washington , D.C. 20009 
(202) 4€2^16Q2 



167 



IN Tim UWITKD STATES DISTRICT COURT 



FOE THE DISTRICT OF COLUMBIA 



PETER MILLS , et al . ^ ) 

) 

Plaintiffs , ) 

) 

V, ) Civil Action No* 1939--71 

) 

BOARD OF EDUCATTON OF ) 
THE DISTRICT OF COLUMSIA, ) 
et al . / ) 

) 

Defendants. ) 



STIPULATION AND ORDEn 

Upon censent and stipulation of the parties, it La 
hereby ORDERED that i 

1. DefendantB shall provide plaintiffs PGtor 
Duane Steven and Michael u'ith a 

publiGly-supported education Buitod to their (plaf ntif £ s * ) 
needs by January 3^ 19 72* 

2p Defendants shalj. provide counsel for plaintiffs, by 
January 3, 1972 , a list shov/ing , ■ f or every child of school age 
than known not to be attending a publ icly-supi^or ted cdueational 
program because of suspGnsion, expulsion, exclusion, oir any 
' otlier denial of placement^ the name of the child's parent or 
guardian, the child's name, age, address and telephone numJser , 
the date of his suspGnHion, expulsion, e^^clusi.on or denial of 
placement and, without attrij^u ting a particular chfirac tcri,^^ tic 
to any specific child/ m breakdown of such list, showing the 
alleged casual characteristics for such non-attendftnce and the 
nuirtaer of children possessing such alleged characteristics. 

3, By January 3, 197 2, Defendants shall initiate efforts 
to identify reinaining members of the class not presently known 
to them and# also by that date, shall notify counsal for 



'i 

i 

plaintiffs of the nature and ©Mtont c>t such oP: far^m . Kveh 
efforts shall include, at a minimuin, a sy s tcm--u-i do survcv of 
elomGntary and scGOndary schools, usg of the mass %^irittQn and 
eleetronic media, and a survey of District of ColuirJDia acjanciei 
who may ha%-e knov/ledge pertaining to such rGmaining rismbsrs of 
the class. By Fetaruary 1, 1972, Defendants shall provide 
counsel for plaintiff a wib^i tlte nanics, addresses -and tclophone 
numbers of such ramaining itieinbers of the class then known to 
them , 

4, Pending further action by the Court herein, the 
P^^^i®^ shall consider the selection and comnonsa tion of a 
master for determination of special quGStions arising out of 
this action with regard to the placen:cnt of children in a 
publicly--supportGd educational program suited to thnir tioedo . 

5, This interim Order nay be amended or su^:*plGncn Ued bv 
agreement of the parties with the approval of the Court, and a 
further pre-trial conforence shall Ijs rield with the Court at 
4 P.M. on Friday^ January 7, 1972, for considerations of such., 
amendments or supplements. 



Stipulated and agreed upon by all parties this 
day of December, 1971. 



atepheh Shane Stark 
Counsel far Defendants 



/s/ 



Jeffrey Fornaciar i 
Counael Cor Defendant 
Charles 1, Cassall 



J u"l i a n T e \^ i ser 
Stanley h*Qrr 
Patricio K-ald 
Paul Diinond 



Counsel for Plaintiffs 



The foror/oinfj stipulation by tlic* nartTfifi^ hnvin^f I i^cn 
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I 

ll ccinniciorc?d by Uhc Coiirt, is hcrnby anorovcd and thn pnrtj 

i| airc^ OHDISI^JSD nnd DIRI'GTED t\ i coniply v/lth tlin tcrn^s and concli ti a f^n ' 



Jo soph Waddy 
United States District Judcf© 



Date 
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WOLF v; LEGISLATURE QF THE STATE OF UTAH 

Civil No. 182646 , filed 1-^8^69 
Third District Courts Salt Lake 

County f Utah 

OPINION AND JUDGMENT 

Attorneys for Plaintiffs i 
Bruce G\ Cohne 
Don Klingle 

Summerhays / Klingle & Cohne 
1010 University Club Building 
Salt Lake City Utah S4111 
Telephone 364-7727 

This matter came regularly on for hearing before the 
above^entitled court on December 30, 1968; argument being 
presented by Bruce Cohne and Don Klingle of 

Sununerhaysr Klingle s Cohne, Attorneys for the Plaintiffs, 
and by Mel Day ley. Assistant Attorney General, representing 
the Attorney General of the Stat© of Utah and the defen- 
dantaj the Court heretofore having entered its Findings 
of Fact and Conclusions of Lawi NOW, THEREFORE, the Court 
damm hereby enter the following written opinion and judgment 

Education, today, is probably the most important function 
of state and local governments . it is a fundamental and 
inalienable right and must be so if the rights guarantaad 
to an individual under Utah's Constitution and the United 
Statag Constitution are to have any real meaning. Of what 
value would be the right to assemble, the right to speak tha 
right to participate in one's own religion, if an individual 
were to be denied an eduGation , Education enables the 
individual to eKercise these rights guaranteed him by the 
Constitution of the State of Utah and the^ Constit ^ition of 
the United States of America. 



UtaH has historically placed a premium value on aducation. 
The Supreme Court of the State of Utah re-emphaeized this when 
it said in Logan City School Dlst . v. Kowallis , 94 u-ah 142, 
349,77 P. 2d, 348, 353 (1923). 

"The history of eduGational deve lopir.en t 
in Utah, from the first eettlamants to the 
very latest enactments, shows a devotion 
to the ideal of intalleGtual development 
and constantly a growing effort to insure 
all children in the .^tate equality of 
educational Opportunities and privilegas 
as a fundamental and inalienable right, 
free and open to all alike 
Conphasis added- ) 

Our Supreme Court in 1938, when the Logan City case (supra) 

was dacidad, was well aware of the vital importance o£ a 

free education. Today, 30 years later, the right to aduQation 

and the need for education is no less fundamental and vital. 

Today it is doubtful that any child may reasonably be expected 

to suQceed in life if he is denied the right and opportunity 

of an education. In the instant case the segregation of the 

plaintiff children from the public school system has a 

detrimental effect upon the children as well as their parents. 

The impact is greater whan it has the apparent sanction of 

the law for the policy of placing these children under the 

Department of Welfare and segregating them from the educational 

system can be and probably is usually interpreted as denoting 

their inferiority, unusualness, uselessness and incompetency. 

A sense of inferiority and not belonging affects the motivation 

of a child to learn. Segregation^ even though perhaps well 

intentioned, under the apparent sanction of law and state : 

authority has a tendeney to retard the educational, emotional 

and mental development of the children* The setting aside 

of these children in a special class affects the plaintiff 

parents in that under apparent sanction of law and state 

authority they have been told that their ehtldren are not the 
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same as othar children of the State of Utah and therefore 
are not to be treated like all other children of the State 
of Utah which ^ to say the least, cannot have a beneficial 
effect upon the parents of these plaintiff children. 

The founding fathers of our state and the authors of the Utah 
Constitution clearly ware aware ©f the irnportance of provi- 
ding a free education to all children of the State of Utah. 
In Article X, Section 1, of the Utah Constitution it is 
provided thati 

"The Legis lature shall provide for the 
establishment and maintenance of a uniform 
system of public schools, which shall be 
open to all ehildren of the state, and be 
free from sectarian control, (Bmphasis added.) 

The Founding fathers and authors of the Utah Constitution were 

also aware that the eduaation of children should be the primary 

responsibility of an educational authority for they provided 

in Article K, Section S# of tha Utah Constitutian * 

"The general control and supervision of the 
public school system shall be vested in a 
State Board of Educate on^ , . . . " 

The legislatures and the legislators who followed the 
enactment of the Utah Constitution repeatedly re-affirmed the 
founding fathers' and authors' of the Utah Constitution belief 
in a frae and equal education for all children administered 
under the Dapartment of Education by anaeting statutory laws that 
continually emphasized the public policy of the State of Utah 
to be the providing of a free edueation to all children of 
the State of Utah* An example of the re-af f irmation of the legis- 
lators and the legialatures of the State of Utah since the 
enactment of the Utah Constitution ±m provided by Utah Code 
Annotated, Section (Supp*1967)j wherein it provides 
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"In each school district public schools 
shall be f rea to all children betwaen the 
ages of six and eighteen years who are 
residents of said district except that such 
schools shall also be free to persons who 
have not completed high school up to and 
inoluding the age of twenty-one years," 

It Is thus abundantly clear that the plaintiff children must 

be provided a free and equal education within the- school 

districts of which they are residents, and the state agency 

which is solely responsible for providing the plaintiff children 

with a free and equal education is the State Board of Eduaatioii , 

WHEREFORE/ the Court enters the iollowing judgment: 

1. Under the Constitution and the lawg of the 
State of Utah the plaintiff children and the plaintiffs* 
children are entitled to a free education within the framework 
of the public school systeiri of the State of Utah. 

2 , The State Board of Education under the Constitu- 
tion and the laws of the State of Utah las the primary duty and 
responsibility to see that the plaintiffs' children and the 
plaintiff children receive a free education within the frame^ 
work of the public school system of the State of Utah. 

Dated this 8 day of January^ 1969. 



Judge D. Frank Wilkina 
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WOLF V. LEGXSLATURB OF THE STATE OF UTAH 

Civil No. 182646 , fil'ed 1-8-69 
Third District Court, Salt Lake 

County , Utah 



EKLC 



FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

This matter aame regularly on for hearing before the above- 
entitled court, the Honorabla D, Frank Wilkins presiding, 
on the 30th day of Deeember, 1968, the plaintiffs being re- 
presented by and through their counsel of record, Bruce 
Cohne and Don Klingle of the law firm of Suimnerhays^ 

Klingle & Cohne ^ and the defendants being represented by the 
Attorney General of the State of Utah by and through Mel Dayley, 
duly authorized and appointed Assistant Attorney General 
of the State of Utah. ForTnal argument was heard by the court, 
and after being fully advised in the premises, the court granted 
the plaintiffs* motion for summary judgment and now, being 
fully advised in the premises, does enter the fallowing 
Findings of Fact and Conclusions of Law* 

FINDINGS OF i^ACT 

Plaintiff parents, Mr* and Mrs. Willard and Mr, and 

Mrs* Fred , and plaintiff children, Riahard 

, and Joan Annette are residents of the State of 

Utah* Plaintiff children, ages 18 and 12 respectivftly , are 
mentally retarded., having I*Q*'b in a range defining theiti as 
trainable # and have been denied admission to the regularly 
constituted common school system of tiie State of Utah* Plaintiff 
children are currently enrolled at day care centers, for which 
fees ara paid by the resp^^ctive plaintiff parents, 

...... ..... ^ ... 
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CqNCLUSIONS OF LAW 



1. The Utah Constitution, Article X* Section 1, provides 

'■The Legislature shall provide for the establ ishment 
and main te nance of a uni f orrn system of pub lie s choo 1 
which shall be open to al 1 . children of the State , an 
be free from sectarian control . '* (Emphasis added. ) 

There are no reported cases construing this provision with 

regard to whether it requires the State to provide education 

to retarded children. The Utah Suprenie CQ.>rt has, however* 

interpreted this provision in a very broad manner. In Logan 

City School Dist . v. Kowallis , 94 Utah 342, 347, 77 p. 2d 348, 

350 (1933), the court stated^ 

"The requirement that the schools must be open 
to all children of the state is a prohibition 
against any law or rule which would separate 
or divide the children of the state into classes 
or groups, and grant, allow , or provide snfe^ group 
or clas s educational pr ivi leges or advantage.^ 
denied another* No child of school age, resident 
within the state , can be lawfully denied admission 
to the schools of the state because of race? cnler, 
location, religion, politics, or any other bar 
or barrier which may be set up which would deny 
to such child equality of edueational opportunities 
or facilities with all other children of the stat&. 
This is a direction to the Legislature to provide a 
system of public schools to which all children of 
the state may be admitted.. 

Thus, it would seem clear that the public achools must be open 

to all children, including the plaintiff children, 



2. It is the public policy of this state that the 
financial burden of providing public education should be borne 
by the taxpayers of tlie state and not by the parents or children 
involved. Utah Code Annotated, Station 53^4-7 (Supp/^1967) 



provides 



In mmrh school district the public schools shall 

be free to all children between the ages of six 

and eighteen years who are residents of said district 

except that such schools shall also be free to 

persons 'who have not completed high school up to 

and including the age of twenty^one years - 



It Lm thus abundantly clear that plaintiff children must 

be provided free public education within the school districts 

of whi ch they nrm residents . 

3, The Utah Constitution, ArtiGle K, Section 8, provides 

The general sontrol and supervision of the 
public school system shall be vested in a 
State Board of Eduoation, , . . 

The State Board of Education, therefore, is the state agency 
which is solely responsible for providing the plaintiff 
children with the public education to which they are entitled. 

Dated this day of January, 1969* 



Judge Frank Wilkins 
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UTAH LAWS % 



19 6 9 LAWS , CH . 13 6 



EDUCATION OF THE mNDlCAPPED 



H * B z. No . 10 5 



(New language only Old language that was bracketed has bee 

deleted and new langusga included w± tiiout the under 1±. ,lng ) 

AN ACT AMENDING SECTIONS 53-18-1 AND 53-18-2, UTAH CODE 
ANNOTATED 1953. AS AMENDED BY CHAPTER 83, LAWS OF 
UTAH 1959 , AND AMENDING SECTIONS 53-18-3 AND 53-1B--4, 
UTAH CODE ANNOTATED 195 3, RELATING TO SPECIAL EDUCATION 
FOR THE HANDICAPPED; PROVIDING FOR A BROADENED PROGRAM BY 
THE PUBLIC 8HCOOLS. TRAINING REQUIREMENTS OF INSTRUC^ 
TIONAL PERSONNEL FOR THE HANDICAPPED | AND REPEALING 
AND REENACTING SECTIONS 53-18-5, 53-18-6 ^ 53-1S-7, AMD 
5 3_18-B, UTAH CODE ANNOTATED 19 53 ^ AS ENACTED BY 
CHAPTER 96, LAWS OF UTAH 1959? PROVIDING FOR THE 
TRANSFER OF THE DAY CARE CENTERS FORj-THE HANDICAPPED 
AS ESTABLISHED BY THE DIVISION OF WELFAHE , THE 
ESTABLISHMENT OF TRAINING CENTrRS FOR THE HANDICAPPED 
BY LOCAL SCHOOL DISTRICTS, THE TM.NSFER OF REAL PROP^ 
ERTY, EQUIPMENT, AND SUPPLIES TO LOCAL DISTRICTS; 
ESTABLISHING AN EVALUATION PROCESS REQUIRED FOR THE 
EXEMPTION OF HANDICAPPED CHILDREN FROM SCHOOL PROGRAMS, 
DIAGNOSTIC SERVICES BY THE STATS DIVISION OF HEALTH; 
AND ESTABLISHING AN ADVISORY COMMITTEE FOR THE 
HANDICAPPED; AND REP^ ^ " XIJG SECTIONS 53-18-9 AND 
53-18--10, UTAH CODE Ai^NOTATED 1953, AS ENACTED BY 
CHAPTER 96, LAWS OF UTAH 1959; AND ESTABLISHING AN 
EFFECTIVE DATE . 



Be it enacted by the Legislature of the State of Utah? 
H. B. No. 10 5 



Seotion 1. Section 53-18-1, Utah Code Annotatad 1953, 
as amended by Chapter 83, Laws of Utah 19 59, is amended 
to read as follower 

53^X8=1. It shall be the duty of the clerk of the board 
of education , school enumerators , arid atteridanGe officers 
in every school district in this state , in ascor dance with 
rules of prDcedures prescribed by the state superintendent 
of public instruction, to secure information and report 
to the state superintendent of public instruction , on or 
before the fifteenth day of November of each year, and 
thereafter, as cases arise, every handiaapped child with- 
in said district of pre-school age , school age, and post- 
school age; who, because of- apparent exceptional physical 
or mental condition, is not being properly educated and 
trained; and, as soon thereafter as possible, the child 
shall be eKaminad by a person certified by the district 
superintendent or the stat© ooard of education as a 
public school psychologist or psychological eKamirier, 
and a report shall be made to the state superintendant 
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of- public instruction concerning said child* s -t^ecial 
educational and training needs. These chi Idren" and al 1 
persons presently being educated and trained in eKisting 
day care centers for the handicapped are referred to as 
handicapped children. 

Section 2. Section 53-18-2, Utah Code. Annotated 1953, ^ 
as amended fay Chapter 8 3 , Laws of Utah 19 59 , is amended 
to read as follows i 

53--ia-2. The state board of e due at ion shall provide 
proper education and training for all handicapped 
Chi Idren in this stata , except as provided in Section 
53-18=6 as reenacted by this act. 

The state board of education shall appoint a director 
of special education of handicapped children for tho 
state of Utah * The state director of special education 
shall submit plans to the state board of education for 
establishing and maintaining supervision for the proper 
education and training of all handicappe children 
reported to the director for such special education and 
training; and except as herein otherwise provided, it 
shall be the duty of the board of education of all school 
districts, to provide and maintain from the funds of said 
school district, or to provide jointly and maintain with 
neighboring districts from the funds of each of the 
school districts so participating in proportionate amounts, 
and appropriate program of special instruction, facilities 
and related services for all handicapped children* The 
state hoard of education shall adopt standards and 

egulations relating to the diagnosis and evaluation of 
the handicapped children by competent professional personnel, 
special instruction classes and services to be provided 
and other appropriate guidelines which shall be followed 
by the local school districts . If it is not possible to 
provide special education for handicapped children in the 
public schools in the distri?st, or in" conjunction with 
another school district, the board of education of the * 
district shall, except as herein otherwise provided, 
secure such education and training outside of the public 
schools of the district or provide for teaching the 
handicapped children in their homes in accordance with 
rules and regulations prescribed by the state board of 
education. All personnel employed to teach such children 
shall be either certified teachers or shall have met 
existing gualif ications as determined for aides and 
instructional assistance, estiablished by the state board 
of education. Personnel qualified by the division of 
welfare for instruction and training in day care centers 
for the handicapped shall be given five years from the_ 
effective date of this act within which tb qualify under 
standards and regulations established" by the state board 
of educa tion i. . 

The state director of special education shall be a 

specially qualified and experienced director responsible 

for coordinating all state programs for all handicapped 

children of preschool or school ages to facilitate the 

educational progress of such children. The director shall 

exercise general supervision of all prograiTis for the 

handicapped children of the various school districts of 

the state and all public agencies and institutions eon— ? 

earned with the training of handicapped ahildren* The i 

director shall encourage and assist in organizing pro^ 

graxftS for handicapped children which shall be under the 
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i^ediate adrninistration of district boards of education 
or of existing state educational institutions which have 
been authorized for this purpose , The director of special 
education shall work in cooperation with private agencies 
concerned with the training of handicapped children. 

Section 3, Section 53-18^3, Utah Code ^ Annota tad 1353, 
is amended to reaJ as follows : 

53-18--3^ School districts inaintaining special classes 
' in the public schools, or special public gf3hOQls, or pro- 
viding special education for handicapped children as 
herein specified^ shall receive reimbursement from the 
state board of education^ so long as such classes ? or such 
special education is approved by the state board of 
education as to location* constitution and size of classes^ 
conditions of admission and disch^irge of pupils, equipinent ^ 
courses of study ^ methods of instruction and quali f icatione 
of personnel , and in accordance with other regulations and 
standards promulgated by the state board of education from 
time to time. The cost of such education and training of 
handicapped children below age five and above age twenty^ 
one shall be paid from fees and contributions of parents 
or guardians or friends of the handicapped ehildre , served. 
To further the purposes of this program school districts 
may receive contributions of money, property and services* 
There is hereby appropriated from the unifon^= school fund 
not to exceed SO distribution units for fiscal year 1970 
and an additional growth factor of not more than 5% each 
fiscal year thereafter for support of programs for the 
education and training of handicapped children , qualifying 
for service in day care centers for the handicapped* These 
programs will be administered by i-he state board of 
education . 

Section 4. Section 53-18=4 , Utah Coda Annotated 1953, 
is amended to read as follows i 

53^18-4. The State superintendent of public instruction 
shall superintend the organisation of such speaial programs 
and schools , and such thar arrangements for special 
education, and shall enforce the provisions of this act. 

Section 5* Section 53-18-5, Utah Code ^notated 1953, 
as enacted by Chapter 96, Laws of Utah 1959, is repealed 
and reenacted to read as follows i 

^ 53-18-5 ♦ All property , equipment , and supplies , iden-- 
"iif iable as having been . purchased by public funds admin^ 
istered through the division of welfare and l0Ga+;ed in 
existing day care centers for the handicapped, shall become 
the property of the school district in which the centers 
a*=^ located upon the effective .date of this act and the 
1 ^al achool board shall be responsible for all such 
property, equipment and supplies* 

Section 6. Section 53-18-6 , Utah Code ^notatad 1953, 
as enacted by Chapter 96 , Laws of Utah 1959 , is rapaalad and 
reenaated to read as follows: 

53--1Q-6, Handicapped children who hold valid certif icatiis 
of eKeinption which have bean issued by the local district 
superintendent shall be exempt from attending any school* 
A certificate of exemption shall cease to be valid at the 
end of the aehool year in which it is isBued, Ce^tifleataa 
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Of exemption must result from an evaluation proce-- con- 
bv'thJ 5^ -valuation tean, a»tabli.hed fSr^lhS? purlSsa 
by the district board of oducation. A certificate of 
exemption may be issued to a handicapped Shi lI SJL ff 
i2Lnrir^'°"^"" determines that hS ie u^sSaSle'^to the 
extant he conatitutes a potential hazard to the alfe?y 

tL ivIfiltiSn''? * m^iority of the ma:;bers of 

SistSIct Th2 =f,'i employeea of tho school 

district. The evaluation team sh„ll include at least three 
persons and shall include a division of health evafuatio^ 
service representative, a qualified person dJsi|nated br 
the local district superintendant , and a third ISalified 
peraon skilled in the area of the handicap of the c^fll 
being evalua^d. The certificate of axamitfon is 
subject to review by a three man panel appointed for 
.tS;^ P"^P°»f .fay the state director of spScial aducStion 
upon the filing of written protest by the parant or 

leJtffioat^"'""-^^"^ eKemltion 
certificate is laaued. 



section 7 SBCtion S3-18-7, Utah Code Annotated 1953 
as^enacted t-y Chapter 96, Laws of Utah ISSS/ is Repealed 
and reenacted to read as follows i repealed 

53-18-7. The state division of health shall provide 
diagnostic and evaluation aervicaa such as typically are 
not otherwise provided by local school distriSt" to 
determine the most appropriata methods in assisting 
handicapped children and in preparing them for adequate 
placemont and adjustment. annate 

Soctlon 8. section 53-18-8, Utah Code Annotated 19S3 
as enacted by Chftpter 96, Laws of Utah 1919, is repealed 
and raenacted to read as follows: peaxea 

" eBtablished an advisory committee 
for the handicapped children consiating of one repre- 
sentative each from the state board of education, ^the 
state division of health, the state division of welfare, 
a state institution of higher learning for teacher 
training a state sanator, a state representative, and 
three citizens who are meitibers of a national or atata 
association interested in handicapped children j all 
^SS^?'*^*5 «PPointed by the governor. The oommittee 
shall study the needs of and racoiranand programs for 
handicapped children to the state board of education 
the state division of health and the state division of welfart 

Section 9. Sections 53=18 = 9 and 53-18-10, Utah CodI 
Annotated 19 5 3, as enacted by Chapter 96 7 Laws of Stah 

Ju!y";°?9t9: «ff«otive date of this ^.ct shall be 
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DOE V* BOAHD OF SCHOOL DiRE'CTCnB 

STATT OP v;iscc"fliir i cincuir cou^'r, civil divisio" i !:iL\VAinvzn:: ccukty 

TnOTO in j UI4C Tioir 

Tae notion for Tenporary In^uneticn, csninc on to be heard upon 
thQ order to shov; cause herein, at the tiMe and place ap©cifi©d* 

Upon presentation and consideration of the verified complaint of 
thg plaintiffs in oupport of the uotlon , and after hearing testimony in 
eupport of and in oppooition to the motion, and after hpa^lnc John Saripp j 
Esq., attorney for the plaintif£a and Hiahard D, Cudaliy , 2sq , j ciiardlan ad 
litem f r plaintiff JOffil DOE ojid Pater Stupar , attorney for defendants, in 
opposition to the r tion, and beinc advised in the premiaes , 

ZT OHDSnZD, that the SOARD OF SCHOOL DIHSCTO^S or the City of 
Illlv/auixee , 2* DONALD BLODG2TT , Bxacutive Director of tiie Deportnent of 
Special Education for MilwauJcae Public Schoole , and DOltllllG BERTUCCI , 
Supervlaor of Special Sducatisn j defendants herein, accept th© plaintiff 
JOHN DOS into Ililwaiikee Public School claas for the trainable mentally 
retarded with all reaoonabl© apeedi such action to be acaoapli^hed j In any 
event, within fifteen (15) daye of the entry of this order, 
IJntil further order of tUla Court, 

pated at Hilv/aiil^ee , V^iaegnsin , in Milwaiikee County 
thlB 15th day of April 1970, 

Judge Qf the- Circuit Court ' 
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irir,',vAui2]s , wiscoi.'sii.- 



srAT;: of v/iscoi'ain , cincuiT couiw, civil Diviciojf , milwau::-::- cou:-y 



1, 



Plaintiff. 1, 14 ^j^^^^ r.^idinc with 

widcwd uothe, in the St.t. of Wieoonaln , City and County of !:ilwauk.«. 

a. 

The above plaintiff brinsa thlB aetian on his ovm behalf, and, 
pursuant to Section £60.13, Wl«oneln Statutes , on behalf of all othei- 
rnentftlly retarded olnoi-e residing within th. City of l.rilwi.uj«. „hp have 
sought enroll„.nt in th. Puhllc aaheol. i„ the City of Hilwauk., , who 
have not b„„ .nrolled in ai„aeB tor th, trainable nontaliy retarded m 
-uoh .ohool., hut v,ho in.tead h*« been alagad on a w^itin^ Il.t fo^ euoh 
claaaea und.r th. polloieB and practices of the BOARD OF SCHOOL DlHnCTOM 
Of the City Of HHwauk... aohool offleial. «„d adainlatratoro , aaid p.raona 
have a common inter.st in the qu.otioBa h.„i„ „d ar. »o v.ry n««ero«« that 
It would he impraotioal to bring them all before the Court. 

3. 

Defendant, BOAHD OF SCHOOL DIRBCTOHS . City of HllwauJj., . whloh hag Its main 
offiP.a at SaSS W,et Vll.t street In the City and County of Hllwam.ee. 
Wiaconein, 1, the .chool board In charge of th. publlo aohoole in the City of 
Mllwauk,., pursuant to Chapt.r 119. Wi.eonain St«tut„ . inaludins cl.aaeg for 
aantally retarded ehildr.n. purauant to Section 115.80, Wlaoonein Statute a. 

4. 

D.f.ndant, S. DONALD BLOMETT , 1« Bxeoutlve Director of the 
D.p«.tm.nt Of Speolai Education for Mllwauk.. Publlo Schools, with hla 
Office *t 5235 West Vll.t Stre.t, Hilwauk.., Wl.ooa.in . aad «. auah i, 
generally regponalhl. far the operatlona of all pregrao. for the nentally 
handicappBd In the Milv'Ruke* Puhlle Sohools. 

5. 

Defendant , DOMIHIC BBROTCOI , 1. the Supervisor of Special Education 
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for HilwaukQ© Publ^.c Schools with hio office at 5^=2!: v;eBt Vliet :3treet , 
J'ilv.aukee , Visaonsin , and as isuch ^ upon inf orf.iatleri and belief, is 
r©sponsible for placinc th# named plaintiff and othrr ehildrer^ in his ciasM 
on n v/n :tino list inat . ad of placinn thci^ in sposial education claeoec , 

In H^rch of 19C9i the plaintiff's noth<?r , had tho 

plaintiff examined by n pfi^/cholo^iDt frpin the Depprtriont sf Paye hoi rical 
S^rvicfec of the Milv/auUeQ Publls Dchoolo ac a preroquiaite Tor enrollment in 
a upecial Dducntion class, 

7 e 

Uppn information and belief, on Itoy fi , I^C^O i ^ report of the results 
of that ©xiunination along v/lth a reeomriondation that tlie plaintiff bo placed 
in a special ©ducation program in the Milv^aiij^.ee PubliG nehools v/gg forv/arded 
to th© Department of ;3pec±al nducatlon ef the Hilv/aukae Public Schools, 

3. 

At SOLI© tine sutooequcnt , upon infornation aiiu belief, the Depart-^ 
mant of Special Ildueatlon j under the diroatlon and control of defandajitG 
BLQDaETT and BEOTUCGl , placed the plaintiff on a waiting liat for adnlsclon 
to a Milwani^ee Public School claesroom for trainable mentally retarded children* 

9. 

In February, 1 970 ^ inquiries wmre madg of the Dgpartmant of Special 
Eduaation on plaintiff 'c behalf as to wh#tlier and v;h©n plaintiff v/ould be 
enrolled in a claoo for mentally retarded children in the r.'ilwaukee Public 
SehsDlg, 

ITpon information ajid belief defendajita ajid their repreeentativea 
asswered that there was no preaent prsapeet for plaintiff's enrollmeat* 

11* 

Plaintiff, * has been and is now beinfi denied his rights to a 

public edueation solely beaause of def ©jidants * poll ' v r ri^i^G v^ha-ch 

placee children p who are otherwise presently qualif:,^* : ^J'^ f>:ir-\Lmmnt in a 
Hilwaukee Public School class for the traiiiable aenfcall^^ J^^^'t^a.-rcled ^ on a 
waiting liat for. such classes* - 

12* . 

Q By denying plaintiff present enrollment in a class for trainable 
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rnentally retarded Ghlldren , defendants hnve deprived him of his r±^ht to 
attend pyblic ochool , a ri0it -uarMteed him hy Article X, Section 3, of 
the iVlsconsln Constitutisn * 

3y den^lnG plaintiff present enrsllaent in a class for trai^nablo 
rnentall-/ retarded ehildr#n , defendants have deprived plaintiff of h%m rta^t 
to attend sehoDl in violation of Soctlons 119,09(4) and 119,07(1), of tlie 
Visconsln ^tatutoo. 

14. 

denying plaintiff preaent enrollr.ent in a class for trainable 
mentally retarded cliildren , defendants have Invidiously diccrinilnated 
againat and arbitrar^lly deprived the plaintiff of hla risht to a public 
aehoDl education in violation of the equal protestion clauoe of the 
Fourtoenth Asendi^ent to the Unitod Stateo Cans titution ^ 

15* 

Plaintiff has ouffered and will Gontinue to auffez- serious and 
irreparable hara troiA d^fandanto* denial of his rl^ht. to en-sllmeiit in SGhool . 

IS. 

Plaintiff has no adequate remedy at law, 

VilQp^CHS I plaintiff repnectfully requeats that this h'onorable Courts 

1. . 

Snter a tsmperary r^stralnlns order, requiring that defendante 
lEnaedlately enroll tue plaintiff in a claas for trainabl© aentally retarded 
shildren pending further determlaatlon by fehie Court* 

Eater a temporary and permanent injunction tot 

a* Require defendants to enroll plaintiff in a elaLss for 
trainable mentally retarded children | and ^ 

be enjoin defendante from ueinfi the d#vise of a waitiiig 
list to deny a public education to ehildren v/he are 
presently Qualified for enrollment in classes for the 
trainable sen tally retarded, 

. 3. 

Header a deelaratoiy Judga»nt , purBusint to Seetlsn 369,56, V/iBdoBOln 
Statutes , deelarins that tha pellcy and ppaotioa of dBnyinf a public education 
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to children precfutiy qunllfied ^or enrGllLitiit in el^ies&s for th# trcvinable 

nGntall:: retarded b;' plscins those children on a v>aitinc liot for ouch claoGCG; 

a* Violates ArtJ^cle :C , jjOctiDn 5 ot tha V^isconsi:: Conn t i uiitioii ; 

Violatco Sections ll^^OyCii) and II9.CTCI) of the .Vigcsncin 
statutes ; and 

c . CrcatBG an arbitrary and iiividiouc claasif ieation denying 
plaintiff children equal protection of the law as sacured 
by tr* Fourteenth Ainenunent of t]\Q United Gtctgo Constitution, 

4. 

Grant any f urtlior , additional or alternative relief ss may cinpear to 
the Court to be equitable. Just nnd proper^ 

Allow plaintiff his coato nnd dLmhMrmmm&nta heroiii • 

Hespec tif ully cubaittDd ^ 



John Scripp 

Attorney for Plairitiff 
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3Vh':\: OF Wisconsin : cii^cui^r covTri , civ:l divioid:: i !:ilwau:l:. 



QF GUARD! a:; AD~ LlTiai AI^D A'f^O K / H V 



CIVIL DlVISIQir 

The petition of iw\jrLA respestfully represontsi 

1, That she ±n the v/idov/ed nother of the JOiG* referred to in tii© 

above— eapti an . 

£, That lior oon is a minor * fourteen years old, nentally rDtardod , 
living in I-illwauU©e ^ V/iaconcin; 

3* Tjiat it is her desire, on Ills behalf , to institute an action in 
this Court aGainot the BOAHB OF SCHOOL DinnCTOHS ^ City of Milwauke© ^ 

DOilALD SLODGUm , DOICCniC BEOTUGCI for iaj^nd^iye and declaratory relief to 
compel his adnieaipn to a claea for troinablB mentally retarded children in 
the Hilwauhee Publie Schools* 

V/jSKSFORi: , mhm praya on her mon*m behalf, that JOIOT SCRIPP nay be 
appointod as guardian ad litem for the purpose of inatltutins thg action, he 
havin.^ concented to it* 

Dated at Milwaukee, V*'ie^onein , thla 5th_ day of April , 1970. 



Kahla , Pa titioner 
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POL V, BOAHD OF SC HCOL Dikj-iCTCHS 

MiLWAiTKi:c, Y.isco:;sir* 

^TAT^, CF .ViaCUNSlN i ClRCUrT COURT, CIVIL DlVlSIOri I MlLWAUKn:: COUKTY 

C 0 n 5 E N T 

Ip RICHARD CUDAKY , In the abcv© putition nafiioi , consent and am 
willini^ to serve oa the guardian nd litem of th© above-'named petition*?rj 

for the purpo^g of instltutins siCMon againat BOARD OF SCHOOL 
DianCTOM I CITY OF ^aLV/AUKKi;, i: , DONALD 3LODG?:^'T , and DGKliriC B'HTUCCI^ 

Datad at Milwaukee, Wisconsin thtfS 8 -.h day of April ^ 1970. 



Riehard Cudahy 



Now oil thi^ day , th# petition Of KAHLA , mother of the absve^ 

named , for the appointment of as her 

son's guardian ad llt#m for th^ purpeee of inGtituting guit againet BOAHD 
OF SCHOOL DIREGTORB, CITY OF MILWAUKEE, E^ DONALD BLODaETT and DOMlNiC 

BERTUCCI J and th© written coneent ©f ^ ^ being prssentsd 

to the r ourt and approTtd, HI C H AS D _C Ujf^IJ Is hereby appQinttd as guardian 
ad litem to institute and prosecute the action. 

Dated -it Milwaukee, Wisconsin this 8 day of Aprils A.D, , 1970, 



Circuit Judge 
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DCli: ECAkD OF SCHOOL DISliCTOKS 

HILWAUKEE, V/ISCOnSlN 

STATE OF. v;iSCONBin i CIRCUIT COURT, CIVIL DIVISION i MILV'AUKEE CCUN7Y 

OHDSn.XQ PHQSEED BY FICTITIOUS VAl'7: 

Upon th& haslB of thQ firounda Dtated in the nation attnched hereto ^ 
and upon hearing the motion o^^ the plaintiff for an order r'trslttia^^ him to 
prcjeeed in this aqtion by a fictitious name j 

IT 15 ORDEI^IuD thati 

is permittod to proceed in this action under the 
fictitious name, and 

All records, fil©B and documents In the abov^^aen tinned nation shall 
not he open to anyone txcept the defgndanta and their attorneyB for Inopection 
or thair contents disclosed except v^ith permlBBioa or hy arder of thie Court* 

Dated at Mllwauk©© ^ V/imonsin , this 8 day of April, 1970, 

BY THE CODRTi 



Circuit Court Judge 
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^;ta::: cf •*.t::acn5ii; % circuit couhIs civil. Division i milv;aci:..l coLrr^rY 

PLATnTlFK '3 M::? ICRAi; DTO or LAV> I^^UPPCRT OF 

Tiif^ rlalntiff , in o foyrtnon y^ar old mentylly retArdqd 

bay who hoB pout^Jit ^ ar d now not^ka , adr^lREion to a claco for the* trainable 
.'Cii'ntnlly rutardod ehlldren operated by defend^itB** Defendants have not 
adrsitted him ^ but Instead have placed him on a waiting llet for ^5uch classes, 
Plai. ntifr fim^'kf? orfJero of this Court enjoining defendants from con tin i- In tea 
Icfi^op nny Mc^n tally rot^rded chLXti a v-^iitin^: lint for an education in a 
ela;¥n for the trainable Lientally rota^dedi and de^lnrlnn thut dof enda?! t© ' 
practice of placing childr&n en puch a ll;3t rathor than providin^^ tht^f^ v:ith 
an educntion , Uanrtvee Said children Of their right to an education Lmd©r 
Article Xi 3ection J, Viiscpngin Conetl tution | violateK Sections il9*09(^) 
and 11^.07(1), V/isconoin Statutes; and invidiously disc riminat@s a^'ainst 
thorn violation of the Equ^l Protection Clauee of tho Fourteenth Amendment 
of the United ntat©a Constitution, 

II ^ StniMARY OF AROffl-mLT 

The legal autharities vmich plaintiff will sumraariae in this meiriorandun 

d©nonBtrat# that plaintiff haa a Bubetan^ial likelihood of BUec#Ra on thm 

merits. The facts of this oaam ^ as stated in plaintiff *e affidavit , show a 

gubBtantial irreparable injury warranting temporar^f injunctive relief, 

A, AHTlCLi; SECTIOK 3, OF THE WISCONSlfj CONSTITUTION 

PROVIDES THAT SCHOOLS SHAX.L BE OPEN TO ALL WISGONSIN 
CHILDREN BETV/EEN TIE AGEJ OF FOUR AJJD TV/ENTY YEARS, 

Article Sectiori 3, of the WiBconsin ConstitutiQn prov"id#B , in 
pertinent parti 

"Sectlan 3, Th# legislature shall provide by law 
for the es tablishaent of distriet aehools , which 



• Milwaukee Public Schools gperat© a nuinber of classes for mentally retarded 
children. Upon information and belief, children whose retardatlDs is only mild 
attend "Special elasses » Children whgse retardation may be moderate to 
severe attend "trainable mentally retarded" classes. 
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f^chOQls Gliall hff trc^^ and v^ithout charf^ for t'li tljn 
^Ol ehlldr<-n betwg^n the an©^ of four and twenty 



tn pr^viri^ rrfve <;duaation for all children tlmrein b!^tv,»«?f; the pronerlbed 

r^^e £i^_of !t anitr.woc v, Tp^m of Manitowoc ^>ap id^ . 5^1 Wis. ^i. » 
:r,vv. i,DJ, 40/*-i+0[^ Cl?:f7), Und-r it, plaintiff han a sonBti tu tionally 
protected r?r.gj!s^r. t r^^^'^ to a subllc r^ducntion, 

3. ^\c-rc!7^ 1T^,07(1) and )i9.o^Cu), v;isccrr^E!; statut.js , 

ALL HEI;tALL=Y Rr^TAHDCD !:li.V:AUK iCr GHIL^:?E:r OF SCKDOL AQKS 

;vHc D^i:iRi: to ATTprno sghodl. 

Sfcccisn 119-U7(1), Wisconsin S^aCuCef., providofii 

•'(1) The Bonrd (Milwaukee Bcatd of Sehoo] Dir^ctQre) 
sj^a 1 1 establish and organiEe us many public schoolSj 
in additiQn to thos^ aiready ^ytablished in Such cityj 
as may be necessary for tne cconafioda E i on nf the 
ehildrqn of Che city encitled by the constltutior and 
Laws of Che stata to Instryction therein*" 
(Emphasis, added) 

Section 119*09{4>, Wisconsin Statutes, provides, in pertinent parti 

"(4) The board (Milwaukee Board of School Dlre£tors) 
^hall establish and matntain ^uch ip^cial SGhools for 
the deaf,, blind, crippUd and for the mentally or 
phyalcally disabled as may be roquired to aeeomaodate 
pupils off school aj^e deglrlnR to attend achooU , * 7" 
(Emphasii added) 

The language of the above provisions of the Mil^mukmm School Laws is 
aa unroistakably clear ag It is mandatbry. Article X, Section 3 cons ti tut 1 cna lly 
entitles the plaintiff, a mentally retarded child, to an education^ Scetlcn 
119-09(4) gives all mentally retarded Hilwaukee children of school age who 
desire to attend school a right to a public school education under Wisconsin 
Statutes* That Seetion and Section 3i9-07<l) each unaqui voca I ly mandate the 
defendant Milwaukee Board of Sshool Directors to establish and Esalntaln schools 
sufficient to satisfy those rights and defendanc Board's correlative obligations. 



DEFEHDANT'S POLICY AND PRACTICE OF PLAGING MENTALLY 
RETARDED CHILDREN ON A WAITING LIST FOR A PUBLIC EDUCA^ 
TION DENIES PLAINTIFF AND OTHER SUCK CHILDCW EQUAL PROTECTION 
OF LAW IN VIOLATION OF THE UNITED STArL;: COHSTITUTION. 

As stated tn the acGompanying affidavit. Plaintiff sought adTaiision 



logists tested him and recoBraiended that he be enrolled in a Public School 



to a Milwaukee Public School In March, 1969. At that time Public School psycho» 
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^\ ]zn ioi trniriabU muntally i-ytardiid children* Dyfc?ndantb nnvc Joniud 
pUinCif. enrollmtnt by placing him on fl wnieing list* 

The equil protection clause ot the FourteGnth Arndndfn.nt to the^ 
UniC'd States Constitution requires at tht' very roinimuro that Uws be applit'd 
lip .ally among ptrsons o£ a defined elass- iicLaughlin , Florida . 379 LUS, 
18^*1 Gulf C. & S,F.R. Co, V. ElUi , l65 150, 153. 

In the instant easej the diniil ot aqual prot^etion is two-fold. 
First, pUintiff ie a child of schogl a^m living in the City of Hilwauke^i. 
Article Section 3 of the Wisconiin ConstituUion guarantees a right of 
education to '*all children batween the ages of four and twenty years," Upon 
intorraation and belief, defendants have adrnttted and do admit the ^reat bulk 
of Milwaukee children between those ages to Hilwaukqe Public gchools without 
requiring them to spend varying and indefinite araounts of time on waiting 
lists waiting for an education* Defendants, however, have not admitted 
plaintiff to a public schooLj but have Instead placed him on a waiting list 
without an education. Clearly, defendants are not applying the law. Article 
X, Section 3 of the Wigconsin Constitution, equally among all children between 
the ages of four and twenty and are denying plaintiff equal protection of the 
law. 

The second violation of equal protection In this case CQncerns the 
denial of plaintiff's tight to an education under Section 119,09(4), Wisconsin 
Statutes. That Uw requires defendant Board of School Dlrectori to establish 
schools sufficient to accoifflnodate children of school ig^ with vaitous listed 
handtcapsp including children with mental disabilities. Pursuant to that 
Gbllgation, defendants have provided claisei for trainable mtntaLly retarded 
children. Upon Information and bellefp approKlmately four hundred Milwaukee 
school age children preiently attend such classes, Defindants, howeverp have 
prohibited plaintiff from receiving the same present education by placing him 
on a waiting list for such classes p again denying him equal protection of the 
law. 

Defendants have not indicated a basis or Juitl f Icatlon for this 
untquil application of laws among children of the same class. Defendants 
might attempt to classify plaintiff and these he represents as being scmehow 
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difforent froTO, and not entitled to, «ducstional opportunl 1 1 o.^ guarantti^d 
attier Wisconsin school age chi Ldr^n and other mentfllly nandicappad Hilwaukoe 
ciiildrBn. This Courc muit closely scrutinize any such effered e I ass i f i ca t i un 
no decermine if it toe is arbierary and invidious and violative ot ehe Equal 
ProEGeLicsn Glauae* 

*'(W)heife rights and Liberties are asserted under tfie 
Equal Protection Glauses classifications which raight 
invada or restrain them raust be elosely scrutinized 
and careful ly confined^'' 

Harper v. Virgtnia Board of Eleetions , 383 U,S. 633, 
670* Levy v, Louisiana , 391 U.S, 68. 

To be valid in this eaje, such a c lass i f 1 ca 1 1 on raust bear raore 

Chan a mere reasonablG relacion to the ends nought to b*e achitived by the 

constitutional and statutory provisions here asserted. Rather, unless 

defendants can show that the c Lag s 1 f i cat i ou utilized to deprive plaintiff 

of his rights to an education proraotes a **eonipe 1 1 ing governjaental interest", 

that elassif icatlon roust be dealared an invidious discrimination violative 

of Equal Pretection* Shapiro v. Thompson . 394 U*S, 6l6i 635^ Levy v. 

Louiiiana . 391 u.S, 68. 
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PEGGY GXVENS, at al, 
plaxntif f s , 



UiJiTED STATES DISTRICT COURT 
IN THE WESTERN DISTRICT OF NORTH CAROLINA 
CHARLOTTE DIVISION 

PLAINTIFFS ' 
ADDENDUM TO TRIAL BRIE; 



) 

VR . ) 

) 

V/II,LIAM E. POE, al,) 
defendants ^ ) 
) 



CIVIL ACTION NO. 2615 



Plaintiff wishes to call attention to th© following casos which' 
are pr acediantial in this case and whic- aama to tho attention of 
his attorney after the completion of the trial brief i \ 

! 

Kolley V, Metgopolitan County Board of Education of NashvillQ y 
293 F, Supp* 485 (M.D* Tenn * 1968) found the suspension of all 
interscholastia athletics for black high schools for a year to be 
a substantial deprivation of a state benefit^ requiring a clue prone 
hGaring. Vi7hat affects students adversely cannot be done without 
due process^ 293 Supp. at 491. 

Sullivan v, Houston independent School District ^ 307 F, Supp. 
1328 (S,D. Texas 1969)^ a case involving two high school students 
expelled for publishing a newspaper, found the two to be proper 
representatives of the class subject to the system's regulations* 
Further, expunging the record as requested relief kept the issue 
from being moot Cciting Carfue v. I^a Vallee , 391 U.S» 234 (1968) 
as did the class action aspects . 

On procedure? the case found unfairness in the principal's 
deciding on his course of action^ and then speaking to the parents 
merely to notify them of his decisions. The proper protections 
were (a) forinal written notice of charges and evidence to parent 
and student, (b) formal hearing, both sides presenting their 
ease, and (a) substantial evidence supporting a decision* 

Lastly I Black Studentii of North Fort Myers Jr,-sr, High School 
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eK r el , ShOGmakag. v. Williains ^ 3 17 F . Supp . 1211 (M,D,Fla^ 197D) 
was also a class action^ the class being 80 susperidGd studenta* 



N'oto that the punishment sought to be levied on the students was a ! 
ten day suBpension* The students had walked out of school^ violatJnc: 



a Bc: q1 rule and trigger i nq^ an automatic su spans ion ru le * The 



j parallel to recent Charlotte disturbance procedurss , The Court 
citod Dixon / and required a prior due process hearing with tho same 
requirGments as Sullivan before suspension for ten days. 

These cases reinforce the point that public scjhool due procesH 

I is not a new concapt and point in the direction of proper relief* ^ 



Board met on their casa^ but did not sit as a tribunal/ renarkably 



Respectfully submitted ^ 



November 21, 



1971 



Shelley Blum, attorney for plaintifl' 



I certify that 1 have delivered a copy of this Addendum to 



Plaintiffs 



Trial Brief 



to Richard Bigger, Jr , by personally 



handing him a copy. 



NQvamber 



1971 
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UNITiSD STATES DISTRICT COUR" 
IN THE WESTERN DISTRICT OF NORTH CAROLINA 
CHARLOTTE DIVISION 



PEGGY GIVENS, al, ) 

Plaintiffs^ ) 

) Civil Action No . 2 615 

VS , ) PLAINTIFFS ' 

) TRIAL BRIEF 
WILLIAM E, POE^ et al ^ ) 
Defondants ^ ) 



Plaintiffs respectfuily submit the following Trial Brief 
hopes that the disQUSsion of the following issuas will be of u 
to the Court. 

Brief Statement of the Case * pa^^ 1 

Juveniles Plights P^^^ 1 

Due Process page 2 

Equal Proteetion page 5 

Due Process Before Suapansion ■» page ^ 

Character of a Due Process Hearing - page 

Relief * . . * * . * , . « page / y 
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Bx-i^f St a t ement of the Case 

This case was filed on January 27^ 1970 after plai nti f f .-^ ^ two 
sisters, then elever* yaars and thirteen years of age, v^t^re put out 
; of the public schools for allegodly assaulting a tas.cher. The mor 
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^ ^ts of their anma f apart from that of th« class they TesproBcmt, iR 
not very important when the fat© of all the potential exciuuQd and 
suspended children of the Char lotte-Meeklanburg School SysttBm is 
considered. The two girls were eKcludad without a prior due? pro- 
[ cesfi hearing^ and the school administration provided no raadily ac 
cessible method for gaining a hearing on the merits of any BUBpen- 
sion/exelusl on case. That continues to be true for the rnGmhors of 
the class and for the two girls ^ now reinstated. A temporary re^- 
straining order was sought placing the girls back in school, out 
no hearing was held by the Court and the appeal of that issue wae 
fruitless for plaintiffs. 

In the trial before this Court then, the issue to be consider^ 
ed is whether the school administration must hold a prior due pro- | 
cess hearing before punishing studfants by suspending or excluding i 
them from the sohool system^ I 



Juveni la Rights j 

i 

The time is long past when school adminstrator s could c laim ! 

that the children under their control have no rights, either pro^ I 

cedural or substantive, which the courts can protect. The caF^e ' 

I 

of In Re Gault ^ 387 U. 1 (1967) and Tinker v. Pes Mo ^nes ihde- i 

pgndant Community School District, 393 S* 503 (1969) eBtablish 1 



the principal that juveniles are constitutionally protected? even 
when punished for their own supposed benefit, and that they do not 
"shad their eanatitutiarial rights to fjfaadom ef ipeteh of eMpreS" 

sion at the schoolhause gate." Tinker at 506. 
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Dua Process 



. 4 

The landmark case of D 1 x on v , Ala b ama S t a t o Board of K cl u c a - : 

tion , 294 F. 2d 150 (5th Cir. 1961), gert. den, 368 U, S. 930 (i9-| 

CI) dafinod the procedural rights of collage stud'^nts. Ap PrafOB-^ 

Bar Wright said i '*Th© opinion . . . had the forcn of an idori wl;c*Vj 

cime had oome and it has swept the field*" Wright;, "The Connuitu — 

tion on the Cajripus,'' 22 Vand. L Roy, 1027, 1032 £1969). Indoud, i 

the idea that donial of, a governn.ent; benefit, or gavernment aetion 

to the detriment of an individual requires a due process horiring j 

is one of the most important of our time. Thm SupremG Court nas ■ 

rGquired a prior haaring before public assistance benefits can be ! 

1 

taken from a taeneficiary [Goldberg v . K elly ^ 397 U.S, 2 5 4(1970)]; 

before prejudgment garnishment [ Sniadach v. Family Finance , 395 uJ 

S* 337 (1969)]; before eviction from public housing [ ThorpQ y. Hm jn- 

ing Authority of the City of Durhani , 393 U.S. 268 (1969)]; [Cauldci r 

V, Durham Houming Au thority , 433 F. 2d 993 £4th Cir . 1970)]; h&forio 

dopri vation of parenthood [ Armstrong v, Mauzo , 380 U.S* 545 (1965)J; 

before deprivation of the right to take a bar examination [Schu-arg 

I 

V. Board of Bar Exam iners ^ 353 U.S. 232 (1957)]; and before dismi,^- 
— , — — ^ — — ' — j 

sal from governrnent employment r siochover v. Board of Higher Educa - 
^ion, 350 U,S. 551 (1956).] 

TherM Lb no question that the right to a free public educa- 
tion is as important as any right to be protected by due process. 
The economic plight of a non-high school graduate is well knov.m , 
and often court-recognized. See/ f or aKample ^ [ Tibba y_. Board of 
Education of Township of Franklin , 276 A. 2d 165^ 114 N.J. Gup. , 
App. Div. 2&1 C1S71)*] in which Conf ord , P*iJ*A,D*, concurring, ca^l 
the outcome of such deprivation ''startling" : (276 A* 2d at 170.) 
See also Breen Kahl ^ 296 F. Supp, 702 [W.D.Wis. <1969)] off * d , 
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419 F, 2d 1034 r7th Cir* (1969)], cert, den. 398 U.S. 937 (1970) 

704 finding & deniai of publie BdueieiOR te bi an irr^ptt'ibie in- 

Tury, Indeed, the basic premise of Brown v. joard_qf Education^ 

^ XB8 



347 U.S. 483 il954) was the value of ediication. 

Nor is the conaept of the ^reat value of education a stran 



concept to North Carolina, "The people have a ri^ht to the 
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^rilege of education^ and it is the duty of the State to guard and 

maintain that right," Art* I, §27. Constitution of North Carolina, 

ARTICLE IX EDUCATION I §1- Religion, morality and ' 
knowledge being neeessary to good governitient and 
the happiness of mankind ^ schools , libraries , and 
the means of edueation shall forever be encouraged, 
§2 * (1 ) The General Assembly shal 1 provide by tax- 
ation and otherwise for a general and uniform sys- 
tern of free public sahools ] which shal 1 be main- 
tained at least nine months in every year, and where^ 
in equal opportunities shall be provided for all . 
students * . . §3 * The General Assembly shall pro- 
vide that every child of appropriate age and of 
euffioient mental and physical ability shall attend 
the public schools ^ unless educated by other means ^ 

The Constitution has been implemoted, in part by GpS.N.C* 

§2.15^147 r revised in Session Laws of 1971/ pamphlet 13* 

The principal of a sahool shall have the authority to 
suspend or dismiss any pupil who willfully and per- 
sistently violates the rules of the sehoel or who 
may be guilty of immoral or disreputable conduet , 
or who may be a menas© to the school i Provided ^ 
any suspension or dismissal in excess of ten school 
days and any suspension or dismissal denying a pupil 
the right to attend school during the last ten 
school days of the school year shall be subject to 
the approval of the county or city superintendent : 
Provided further^ any student who is suspended or 
dismissed more than once during the same school 
term shall be subject to permanent dismissal for the 
remainder of the school term at the discretion of the 
principal, with the approval of the superintendent. 
In the absence o£ an abuse of discretion^ the decision 
of the principal , with the approval of the superin- 
tendent , shall be final . Every suspens ion or dis^ ' 
missal for cause shall be reported at once to the 
superintendent and to the attendance Qouneelor/ who shall 
investigate the cause and deal with the offender in 
accordance with rules governing the attendance of 
children in school * 

It is Improbable that this vague power is compatible with 
the Constitution of North Carolina , unless the due process rights 
to b© discussed below are read into the statute, in particular* 
exclusion of a student from all public education is a deprivation 
of "equal opportunities * * * for all students," Education for 
"every child" ts^nts to bm in C©nflict with exclusion and suspension 
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for soma # aspecially when administered without due procesB * 

The right to eduaation ought to be at least as important as 
the right to have aooess to liquor , althQugh the publiQity given 
the liquor by the drink referendxim in Charlotte, in oomparison to 
the laok of analysis of the plight of the sohoola makes this per- 
haps a doubtful statement- In the feoent case of ^s^isconsin 
Conatantineau , 400 U,S* 433 (1971) # the poliee had posted a notice 
in all package stores forbidding sale ©f alcohol to plaintiff be^ 
cause of her alleged excessive drinking* The Court noted that mos 
of the prDvisians of the Bill of Rights are procedural and that 
prQCedure creates the difference between rule by fiat and rule by 
law. If one is entitled to a hearing before one can be so "posted 
hence cut off from purchasing alcohol, a student ought to be en-- 
titled to a hearing before being cut off from education- 

Indeed^ as the Court suggested in Tinker ( Id ^ at 511) # a stu- 
dent treated arbitrarily in school learns arbitrariness* Educatiop 
ineludes the entire school eKperience, not just what happens in a 
classroom* The sehool ought to ineuleata the value of due process 
and fair play rather than the consequences o£ l.^ving under a rule 
of fiat. 

The Dixon notion of a rudimentary fair hearing has been ex-- 
tended to state schools below the college level in several cases* 
The Fifth eirauit found that a prior hearing was necessary before 
a 30 days suspension In Williama v* Dade County School Board s 441 
F. 2d 209 <5th Cir* 1971). A similar result was reached in Vought 



V. Van Buren Public Sohools ^ 306 F* supp» 1388 (E.D. Mich* 1969) , 
in Tlbbs , supra. , and in R>R, v. Board of Education of Shore Be- 



qlonal High School District / 109 N.J* Super, 337, 263 A* 2d 180 
(1970). Many achool boards^ voluntarily or under threat of suit 
have instituted due process procadures, Bmm the attached student 
eodaa ef laattle, Philadelphia, PittabUffh, and Ssatan, Thd in- 
tention of due process to the publia schools from colleges ia thus 



not a new oonaept, and not one to be unexpacted. As the Sevonth 
Circuit, on bano, said about applying a college freedom of the 
prass eaae to a high school. "The fact that it involved a uni- 
versity is of no importance, sinea the relevant principles and 
rules apply ganerally to both high schools and universities." Bao 
Villa V. Board of Education of^^liat Townahii 
204, 42S F. 2d 10 (7th Cir. 1971) 



■p High Senool District 



Th 



B question that roniains for 



courts to answer at this point in time is not whether, but how : 
much. What specif ic due process protections are nacessary, when i 
should they be extended, what actiona can be taken without due proj- 
cess and against what punishinBnts should the atudants be protected- 
by due process? rSae Sua s " Proeadural Due Process for School Dis- j 
ciplinei Probing the Constitutional Outline" llg u. Pa. L. Rev ' 
S45 (1971) . ] ' 



Egual Protection 

The necassity for due procesB in HChool punishment cases is 
intansified by the Equal Protection Clause of the Fourtaonth AmendL 
ment. it is clear, after thought, that we deal with the classifi-j 
cation of students. Use of the suspension and mxalumxan procadure-^ 
eeleats some ^tudente for suspansian and axalusion and sorr-u to conL 
tinue on in their sahooling. m eaoh ammm in which a etudent is 
sent away, he or she Lm daniad the aqual proteation of the laws 
called for by the Pourteenth Amandntent and hy the Conetitution of 
North Carolina, Art. ix, §2, supra . Our oontention is that every 
student is "normal or retarded, or physically or emotionally hand^ 
icappad, ©r aggressive* 

Lines are drawn between etudents when some defined as educablU 

I 

and aome aa not, contend that this distinction is oft^n made on 

the imparmiaaable grounds of race, and obviously unconstitutional 
fiitutttlon, [ LQving v i_ Virginia . 381 u,s, i (a©67).J That 1.^, a 
black student would be found not school -worthy in a situation 
where his white counterpart would get a lesser punishment or none 
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il ■ i 

' • . • I 

at all. This possibility alone makes the SGhool's class if icn n ion 

! 

proaass suspect. It could not ba conclusively disproved that race I 
liwas not a factor in suspansion/eKclusion without the compil^ition of^ 

a record during a hearing in each case . Simi larly ^ students may bo! 
''b^jng denied education in a manner which violates their First Amen^f- 
jment rights of freedom of speech and assembly, and only a record | 

imadG at a/hearing on their dismissal could disiDrove that possibilitr 

I - f 

jThat xs r students may be excludod for distributing leaflcu^, picki^t^ 

I ^1 
flng off school grounds* or otherwise at temptinq^ to make known theiri 

i " " , 

jgri^vaniee. Hence i a hearing is necessary in order to test the pos^ 

sibility^ which in every case could otherwise lead to a court suit/ 

that the student is not being classified as uneducable on a vvholly 

impermis sable ground* [See, e.g. Vought v. Van Buren Public School 

f 

306 Supp. 1388 (E*D, Mich* 1969). ] The Court should note that in 

the eyes of some people^ and infortunately some educators/ a black 
leader exercising First Amendment rights is seen only as a black 
troublemaker * 

But race and free speech apart^ classification of studonts in^ 
to different groups some able to benefit from public education and 
some not, must be justified by a compelling state interest ghag^iro 
v*_ Jihomps^on > 394 U*S- 618 (1969) * Education is such a fundamental 
interest that, when it is to be place in the balance against a 
state interest/ the state must come forward with compelling reasons 
for the classification* In this, it is an eguivilent right to the 
right to travel at issue in Shapiro , marriage in Ley in_g_ , and the 
vote in Harper ylrginia State Board of Elections , 363 U.S. 663 
(1960 and Carrington v. Rash , 380 a,S« 89 (1965)* "Education is 
perhaps the most important function of state and loaal aovernmeh ts • ' 
' [ Brown V* Board of Education 347 U*S* 483^ 493 {1954)*] 

Courts have subjected classification affeGting education to 
this stanflftfffl Off review befQ^^i Hogier v, Ev^ne ^ 314 F. Rupp* 316 
[D*C. Virgin I. (1970)]/ Hobson v, Hansen, 269 F, Supp. 401/ S07 
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s tuden 
In Wolf V , LesislaturQ 



[D.D.c. (19 67) . ]Savar&l cmmam have been recently heard in. which 
courts decided against the nationality of classification of 
on the basis of mental capacity to learn, 
of the State of Utah, Civil No. 182646 3rd Salt Lake County, 

Utahv (1969) attached hereto, the Court found that excluded retard^ 
ad children must be admitted to free public education. similarly. 
PGnnsylvanl a Association of Retarded Children v. Kurzm^n F. 

Civil Action No 71^42, (E.D, Pa., 1971^ recently decided 



Supp , 



by a three judge court ordered retarded children admitted to the 
public schools. Other suits have been filed and await decision in 
which courts are asked to find discriminatory classifications imp! 16- 
it in use of English tests to categoriEe Spanish speaking children 
as retarded [ Diana v. California State Board of Education. N.D, Cal 
C-70 37 RFP. see attached stipulation], and a.je asked to find simi^ 
lar discrimination in classifying blacks and poor studonti 
[ Stewart v. Phillips Mass . ] 



;s in Bostori 



An Equal Protection approach goas beyond Due Process in that, 
^hile a student may be treated fairly and found not able to benefit 
from standard education, still the School Board may not deprive him 
bf education entirely. If the reason for his eKclusion is that he 
disturbs the learning of others, the solution the Board prefers, 
namely depriving him of education, is a classification in violation 
Df the Equal .Protection Clause, No student who wants education 
should be denied it. No student ahould be classified uneducable and 
Left to continue his education on the strees as a vandal, a theif , 
an illiterate, an unemployable welfare burden or what: ever, the 
Ichool Barad cares not* 

Certainly the Board can offer no accaptible justification for 
hot offering some sort of education to these students^ Money ^ i*e. 
fhe protection of the fisc, is not an adequate excuse, [ Shapiro 
hompson 394 U.S. 618, 633 (1069)], See also Rinaldi v, Yeager 384 
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'in the case of Knight V ^ ^oard of Educ&t.icn of Kow ^/ork y hB F.R.D. , 

" — * — ^ - * i 

! 

108 [E.D,N, Y w (15G9) ] a school savr £iu to exclude its "bad" students 

, i 

ileo relieve o ver crov/ding * These students presumably wero choson on tht2 

i . = 1 

jDasis of absenteGiSTTi and poor grades. However, stuaents were given; 

H . . I 

!lno onportunity to conteGt these decisions, SorriG went to n^ght j 

! school , or to ©n inferior anne^: * Some melted away into the crowc of 

unf^mployables on the job niarket. But the Court found that such an 

oKCuse was not aonvincing and ordered the arbitrarily axcluded back 

into school, with remedial help ^ and creatad a hearing board to 

supervise future excluoions. The State must assert soma cQmpclling 

interest to be served by denying a certain group of children access 

to education* It cannot da mo here^ 

Even should the lesser Equal Protection test requiring a rational 

goal rationally related to the means used toe asserted as the real 

measuring stick for those school actions [see U .5 v. Carolene 

i 

Products , 304 U*a. 144 (1938)3, the schools could not meet the stand^ 



ard. While separation of exceptional students from the others might 
be educationally wise, selection of these children is made on no 
rational basis. That is, the selection of those to be suspendod and 
excluded is often made on the ba^is of race, or to remove leaders 
from the system without the benefit of a due process hearing. 
Further^ exclusion from education for some is not a rational means 
of achieving the goal of education for the remainder. The school 
administration could perhaps classify children as exceptional, taut 
this would mean that they need eKceptional help# that the retarded 
need special training, that the aggressive need professional help i 
channeling their energies into more productiv© channels. The admin 
istration could remove children to special claasas , give special 
testing, and Gounsaling, or give medical help or other different 
treatment meant to assist its exceptional children. But eKclusion 
from school altogether, for a longer or shorter time, is calculated 
only to save RVQn^y toy abandoning certain children. 
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uUj:. procsss before su5?e::5Ig:: 

A discussion of tha limits of due process in schools is not 
denial of the ordinary powar of adminia urators to n^ake rules and i 
liregulations so as to keep tha schools functioning, i% is a denial I 
!bf «ri3-rary i:ov.ars , used irrationally and pro j udic^ally often agaJse 
Ijblack students mora harshly than against whites. Wa do not say that 
A teacher cannot order a disrupt iva student from the classroom with- 
out a hQaring, or administar minor punishmonts for admitted acts of 
he student-. The teacher can cartainly inake Johnny pick up the 
apar he threw or keep him in for talking. But aafora a tcachor or 
LdministratQr can give any puniahnient that will affect the school 
bareer and future life of a child, a due procoss hearing is necassoJy 
fSffle Buss, Supra . ] ' 

Serious punishmants and decisions which require a due process 
rearing if ohallanged by the student include/suspension and exclus- 
ion, of coursa. These two are the punishments axtansivoly used by 
the Charlotte school syateni at the present time. But there are othae 
poasible devicsa to which the schools might turn if they had to give 
ue procaBB haarings for suapansion and exclusion. Theaa might be i 
iaciplinary transfers, which disorient the student and may inflict 
hardships on him in terina of loss of friends, achool oppor tun i t in R 
hnd travel time,- olaasif ication into special education, when a atu- 
flent contends he should be in atandard elaases thereby poaaibly 
itunting his future growth,- deliberate infliction of corporal puniah'- 
lient by school officials,- and uarious withdrawal of privileges, e.g 
ftot allowing a gifted athlete to oompeto , causing him to lose all , 
:hance for athlatic acholarahips . Any of thoB* punishments can 
' eriously alter the coursa of a student's lifa. All should require 
earinys before infliction. 

Tha oasa of exeXusion, wa think, is clear, and there is prece- 
dent for a duo procaBi hriaring in iuah caiai hm Tibbi, R.n. anrt 
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K n i g h t show on iLHm high school lavel and the Dixon progeny on the 
college lG%*eL. But the casr for shorter term suspensions requiring 
dUG process hearings is not so f irmly backed by precedent * It is 
an issue which is still open for deoision, we believe that a prior 
hearing should be held before any suspension * niatter the length 

of time contemplated/ and that a forn^al due process hearing should 
be held within three days after the date of any suspension. 

If a teacher can put a student out of the room when the student 
gets out of hand* why should a due process hearing be necessary for 
short suspensions? Shouldn*t the principal have some emergency 
powers? In the case of a riot or some similar event, a principal 
may think that the best way to cool students off is to send them 
home immediately. In such a case, there shovild be so many students 
involved that no individual interviews could be held* But in a mor 
typical case/ let us say when a student is put out of class for 
allegedly arriving late # or chewing gumr or talking back^ the princ 
ipal must make . an attempt to evaluate the sitation open mindedly. 
Was it the case that the teacher treated the student wrongly, v/hich 
often happens in the classroom, thus pracipitating a situation in 
which the student talks back? Is the student being suspended just 
to uphold the teaGhers ' authority after a mistake in judgment? In 
each case in which suspension is considered then# the principal 
should test for probable cause in as detached a manner as possible. 
It would be better still if there were another officer in the 
school], not so intimitely involved with teachers, to make this de 
cision * 

A school can offer a prior hearing of this nature/ to teat 
the Gircumstances for probable cause^ within hours of the time of 
the offense. Witnesses can be gathered quickly for most types of 
offenses p and a short hearing can take place after school. when 
on© considers that a student may be out of class for several days 

a hearing e£ thii aort ia put inta prop^f pefipaetive. 

lERLC 



ERLC 



A minor burden on the administrator is balanced against a major bur- 
den on the child* 

Consider an example brought forward by an actual case. A whit^ 
,^tudent group and a black group are in verbal conflict. One white 
student swings a bag containing his gym clothes and strikes a black 
jstudent who is walking by, and had not been previously involved. 
The two students scuffle, are broken apart and both are suspended 
for five days. Presently, before the five days are up, a conference 
^ill be called with both students and their parents attending, and 
it is likely that they will miss ''only'' three or four days of school 
^iowever, that same conf erenae , without the parents, but with somo j 
Witnesses, could be held on the same day with the same result. The 
tudants would be back in school earlier since the misunderstanding 
^ould be cleared up earlier. That is, the proper penalty might be 
een to be a one day suspension, if suspension is a proper tool of 
education in any possible circumstances, or some other in-school 
□enalties . 



1 



Such a hearing is described i 



n Strlcklin v. Regents of Un 



iver ^ 



sity of Wisconsin, 297 F, Supp . 416 [W.D. Wise, (1969.1 Xn that cag 
it was found that there could be no suspension without a full heari 
vith all due process elements, unless the presence of the students 
on aampus presented a danger to the campus. If so, there could be 
an interim suspension but not "without a prior preliminary hearing, 
unless it Gan be shown that it is impossible or unreasonably diffi- 
cult to accord it prior to an interim suspension." Id* at 420, 
The point is that students should be kept at studying, in school, 
and that the danger afforded to the school has to be great before ' 
^t overeomes the student's interest in not losing time in school, 

Stricklin, the 13-18 days that the students had been out of 
school before hearing was too long a time, . In a full hearing 

¥as ordered within 21 days, and the student w^s left in sghool pend- 
ing the hearing. Sicaiarly, in WllllMnfl ^ an extenaian of a fluspan- 
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sion to an over tan day period was found to requirG a hoarincr. ■ 
In Banks , the Court allowed suspensions without prior hoarinq ! 
lasting up to ten days* The Court there n,axin;i = od the passible dis^ 
ruptive affect on the school. While it is urue thac a suudent mny ; 
be gotten out of the classroom immediately, in Charlotte rr.OBt. suu = 

I 

dents have to wait around school for the bus. Heance , ^he prior 
hearing can be held aftev school without taking anyone ou^ of class, 
and without undun distrubance. it would seem to be a bettor police' 
to hold stuaanfci- in echool until their parents expect thern homo ^ 
rather than turning \zc out of school to find their wa\^ hor^o from 
a campus many miles ^w. y from the center of the city. Trie princx-- - 
pal v/ill have to talk to the teacher and student involved in any , • 



case , 



It is certainly fairer to test the stories to all parties, t<* 



C 



get both sides of the matter and to make a decision in othor th^in 

an ex garte manner. 

In North Carolina a second suspension is grounds of exjunHion 

from the schools. G.S, 115-'147, supra . Hence, it would seem to be 

imperative that a full hearing ba hald for each suspension beforo 

it goes on the student's record. If not # at an expulsion honr\i\g, 

the student might be left trying to challenge the earlier avant^n, 

long forgotten by most participants. Further r since it has bt^on 

the practice to compound suspension by giving a second immodinte, 

IS consecutive suspension after the first^ it is necessary to rinve a 

j'formal hearing as soon as possible. A string of suspensions couJd 
'I 

I'easily amount to an expulsion in fact^ since 15 or 2 0 dayo out 
I'would cause a student to fail his quarter's work or in the casn of 
ijan over 16 years old, drive him or her out of school. Hcnao ^ wo 
•'believe that# while a student can be sent home in an eruorgoncy , it j 
is possible to offer him a prior preliminary hearing i and a ifu.l 1. • 
hearing within three days. The full hearing should be hold ijcfnro 

i 

suspension in most aases. Further, the suspension should not bo ' 
recorded on the Suude/it's reUord untii ^UOn a heari nas i.^ech fiUJ.«i . 
A three-day time limit before the formal hearing show.a ensure tine 
onough for both sides to gather evidence and be ready to doal \i ' 
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the questions at issua in a proper manner. If the delay is longer ^ 
the student should be allowed to return to school p 

Three days is a compromise between allowing time to prepare and 
desire to not cause the student to lose any time at school at all 
The necessity of a hearing is further brought forward by the 
fact that^ in Charlotte ^ suspended students have nowhere to go* 
Students suspended for long periods of time tend not to return to 
school ^ especially if over 16, Certainly the suspended students is= 
olated from others ^ sees himself in a poor light and develops a 
negative attutide toward school and himself. Hence the necessity 
for making up the disadvantages of suspension when students are ex 
onerated. See RR at ISS and Knight at 115, 

The school administration will certainly argue that holrling 
such hearing in every .suspension case will use up the time of the 
administration to the extent that they will be able to deal with 
nothing else* Firstly^ such an argiiment speaks to their excluding 
and suspending many to many students* The administration is employ- 
ing a far to drastic punishment/ and one of doubtful utility and 
constitutionality, as its basic means for dealing with students. 
Secondly, other school systems have seen fit to install volunt-nry 
systems of due process as mentioned above. In Seattle, the hearing 
is held as soon as possible; in Philadelphia, promptly i in Pittsburgh, 
hopefully on the first day after suspension but, in any case, with- 
in 10 school days [See revision] i in Boston, a decision shall bo 
reached within six school days after suspension if the pupil is 
under 16 and ten school days if he is over 16 » We believe that 
these times give some indication of what a system can do, but cater 
too much to the system's inertia. If the hea,ring is going to be 
held, then it is in everyone's interest that it be held as promptly 
as possible, so that the suspension causes the least possible dig-* 
rupticn * 
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CHARACTER OF THE KEARING : 

t 



If the school system is to hold hearings before sunh puniBlimont 
can go over three days, what sort of hearings will they have to bcT 
Dixon, the first case in this area, epecified notice and a hearing * 



at which the student knows the witnesses and evidence against niiu ^ 
or her and is given an opportunity to put forth his own defense in-j 

i 

eluding the opportunity to produce witnesses and affidavits 29h F. 

! 

2d ISO at 159* Other college cases have provided for counsel ! 
(Scott V, Alabama State Board of Education , 300 F, Supp . 1G3 Cl.D. ; 
Ala* 1969) ? counsel and cross-examination (Zanders v. Louisiana 
5^t-ate Board of Education, 281 Supp . 747 (W.D. La. 1968); counsel;, 

cross-examination, transcript in both Buttnv v. Smiley. 281 F. Supp . 
280 (D, Colo* 1968) and Jones v. State Board of Education , 279 F. | 
Supp. 190 (M.D, Tenn 1968), aff'd 407 F, 2d 834 (6th Cir. 1969). 
cert , dism . as Improv , granted , 397 U.S. 31 (1970). Still others 
have required such elements as impartial tribunal and cross-examini 
ation ( Wasson v. Trowbridge , 382 F. 2d 807 (2d Cir. 1967); and j 
counsel (both Eeteban v. Cantral Mo. Sta te College, 277 F. Supp . | 
649 (W,D. Mo* 1967) and Goldwyn v. Allen/ 54 Misc, 2d 94, 281 | 
N.Y.S, 2d 899 (Supp* Ct , 1967) | while one case required a decision 
or substantial evidence (Scoggin v, Lincoln Univ, 291 F, Supp* IGl 
(W. Mo* 1968 ) , 

Bliss, supra ^ suggests and discusses four elements that should 
be requiradi in addition to those of Dixon , crosa^eKamination « coun 
sel^ impartial tribunal and record, A sununary a£ the attached fou 
school procedures shows the following to be provided i 

counsel J legal counsel is allowed in all i 

croas-axaminationi allowed in alli 

reaordi kept by system in all cases except Boston/ where it 

is may be preserved at the expense of the student; 
Irripfe.rtial tribu.nal % Pittsburgh has a school director as hear - 
ing ©ffiGarf Phiiadelphifl I a Qpard nipn- 

210 hari Boston^ an assistant superintendent y 

and Seattle^ an impartial hearing officer. 
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Thus^ these proeadural guarantees are not far fetched 



irier ly , cross-^axami nation 



is necessary to tost the ca^o of 



iuspencling official and the 



latements of witnesses 



't alio'. 



the 



accused student to participata in the hearing to the fullf^i^t extent J 



xt follows that no testijnony eKCeot that agreed on si;oulu be takon ! 
by affidavit or hearsay- To gain the most advantage from tho cross4 



examinat ion r the student should have the optioi 



o n el i n g s o m e o n o 



1 



in the hearing as counsel^ either a lawyer ^ or some lay advocate . 
This person would be skilled in preparing a case and presenkinq it 
to the best advantage of the student* {Note that wherever wg use 
student, the parent should also be involved , although at times the 
two parties may be in conflict^ at which time the student should 
have his own counsel) p 

The need for an impartial tribunal ^ i.e. a person not involved 
in or with . interest in the original dispute is obvious. This per-- 
son would ideally be an independent agent paid by the school system 
as is the case in many Federal hearing processes. Altarnately* per^^ 
sons from the conimunity might volunteer to hold such hearings* and 
in Charlotter these might be concerned ministers or members of the 
Human Relations Council. 

Finally^ a record is necessary to perserve the issues for pos- 
sible review by a higher agency within the system and by the courcs 
at some later date^ A gross deprivation of rights could go unre^ 
corded, and, especially, the evidence of the students attack on a 
rule on grounds of first or fourteenth amendment violations could 
escape. Further ^ a record would give a court an opportiunity to 
reconstruct what actually happened, and give a sounder basis for re^ 

i 

view that taking evidence de novo in the court room. See Vou g_h t for 
the benefits the court from such a record. This record might be a 
taperecording kept by the system a simple method of preserving the 
events. 

In addition to those procedural guarantees discussed by ProfesH 

aojf Buflii othars might bm adfltid ta tha list of & perion eharqeri vfit 
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icrGating a hearing procedure. In particuLarr these might rGquiro 



'findings be in writing, ^-/ithin a certain time after the hearing, 

Und that the findings be based on substantial evidence ir^ t'^^e rucorcl 
Isuch a proGedure v^ould greatly clarify the issues on review, and 
could trim away many issues leaving only the validity of rules, for 
example, to be tested by a reviewing body. 



erJc 



21« 



Vhoro ( 

i 



f 

Plaintiffs soQks remedies t.o correct the past, preaent ami fu- [ 
Ituro actions of the school administration of the Charlotte-:iocklon- ! 
burg School System. In the past, Btudents have been put out of | 
^3Qhool, with hearings at which thoy could defend themselves. * 
are presently Btudents suspended and eKcluded without hearing 
aeed, the suspensions of some students have recGntly been len 
from 10 to 15 days in order to give principals morQ tiine to investi- 
Ipat^ their cases, presumably to determine whathor they may return 
to school without upsetting the system or must await trial in Dis- 
trict Court for their alleged roles in schuol disturbanaes . 

At .^ome time, some of these students will became eligible for 
appeal to the School Board, a little eKareised right, and ore which 
coming after their exclusion, and long after they were originally 
put out of school, does little to remedy their oases. Typically, a 
student Lb suspended pending exclusion. Once eKcluded he can then 
appeal. This process would take a month to complete, at least, and 
can in no way be compared to a hearing before 'punishment. A post- 
explusion hearing treats the student loss of time in school as a 
negligible thing, as it perhaps is to the school administration. 

Hence, the proper corrective measure is an Order directing the 
School System to creata a hearirig procedure whereby; 

upon contemplation of suspension or eKcluaion, a formal 
hearing is scheduledi 

2* a prior hearing is given to each student for whom immediate 
suspension is contemplated; 

3. only those students for who there is probable cause to be« 
lieve that they are such a menace to the schools that they cannot 
be allowed to remain in schools pending a fponal hearing may be im-- 
mediately suspended, but a formal hearing will be held within three 
days and no record can be rnade of such suspension prior to such 
hearingi 
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4. a formal hearing will contain tha following clu^a proco^R olo^ i 

monts; a) compiete notice of the charges and the rules and irnciuln^ [ 

i 

tions on which the charges are brought^ b) list nf v/itnesFOB and . 

a summary of their testirrfcOny^ a) a summary of other evxdenco, d) op4 

port unity to make a cornplete defense , e) cross — examination , f ) coun^ 

sel by the person of the student's choicer an impartial hoai'ing j 

examiner r h) a record kept at the system's axpenoe^ and i! a daciB^ : 

i 

ion in writing in five days / j) based on substantial ovidenco in thtt? 
record* 5) Further^ the school system should be ordtjred to create i 
an educational faaility to which suspended and excluded children can 
elect to go^ which will give them adequate emergency education and 
counseling inGluding testing by compotent mediQal and psychiatric 
experts^ rather then turn them out on the streets, 6) In addition 
those found to not be liable for suspension and eKclusion after hea 
ing should be given emergency assistance in regaining their place f 
in school, as should those students readmitted after suspension 
(See R.R,, Knight l ■ 

To remedy the situation created by the system in the past, it i 
necessary that 7) a letter be sent notifying all students excluded 
in the 

1971-72 school year that they have a right to a formal hearing , and 
to reinstatement if found not to warrant exclusion. See Knight, 
These students should also 8) be notified of their right to attend 
the emergency facility and to apply for reinstatement at the end 
of the carrent semester. Further, all students excluded in the 
past, and still in the school system, such as our individual plain^ 
tiffs should be able to apply for and receive remedial help so as 
to enable them to make up the past deprivations. 9) 11 records of 
exclusions and suspensions made without due process should be gk-- 
punged* Only relief on such a scale will enable these students 
whose consitutional rights and right to a free public education 
have been violated, j 

RespeGtlully fiirnriitted 
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I. cerity that I have this day served a copy of this Plaintiff 

Trial Brief on defendant by delivering a copy of same to the United 

jstate Post Office/ postage prepaid, addressed to i 

Weinstein, l^aggoner/ Sturges ^ 

Odom & B igger 
1100 Barringer Office Tower 

4 26 North Tryon Street 
Charlotte^ North Carolina 28202 
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mirm STATES DISTRICT COURT 
EASTER.N PISTRICT OF LOUlBlhtlh 
NEW ORLEATJS DIVISION 



RICHARD , 
througli hii; mother, 
Stella Mao 

CLARICNCE 

through his mother^ 
Cora ' = ^ - 

THOMAS ^ , 

through his mistur , 
ElDise 

LETITIA I 
through hor mother, 

LARRY - , 
through his father^ 
Anderson 

MARGARET , ^ , 

through her mothor i 
Margie DGan 

KEITH . , 
tiiroiigh his father 
Sherroan 

EN IS "1 , 
through his mothir^ 
Ima Lee 



CIVIL ACTION 



NO. 71-2897 



SECTION 
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Plaintiffs 

versus 

MACK J. SPEARS 

MILDRED SLOMBERG 

EDWARD KNIGHT 

ROBERT C, SMITH 

LLOYD j. RITTINER 

all individually and an 
tnembGrs of the Orleans 
Parish School Board 

GENE GEISERT 

individually and as 
Superintendent ef the 
Orleans Parish School 
= Board 



AMENDED COMPrJ^INT 



2 1 ; 



ESTELLfc: miLY 1 
individuAlly and as an 
Mployee? of the Orleans i 
Parish SehoQl Board 

Defendants i 

AMFNDED CO^:^L A I^T_ 
I. JURISDICTION 

1. Thig im a civil action to redress the deprivaticin undnr color 
of state and local law of ricjhts, privileges, and immunities securod to 
plaintiff g and mambers of their class fay the CensititutiQn of the United 
Statefi, more pertieularly hy the Fifth AmenditiGnt, the Thirteenth Amondmenti 
^nd tho dim process and equal protection clsu^-es of the FourtGonth Amendmi^nt. 
It is a pre oGdlng authori^.ed by 42 U=S.C. i| 19S1 mnd 1983 for daitiagos and 
for preli. binary and pGrmanpnt injunctions to restrain defendants from deny- 
ing to plaintiffs and mDmbers of their class tholr right to receive public 
education and instruction, 

2. The jurisdiction of this Court is invoked under 28 U.S.C= 11343 
(3) and (4) providing for origins! jurisdiction in this Court of actions 
authorised by 42 U.S*C. SiOS3 , The jurisdiction of this Court is further 
invoked under 28 U.S.C. 12201 and S2202 relating to declaratory judgments, 

3. The amount in controversy exceeda $10,000 eKclusivg of interest 
and costs so plaintiffs invoke as an alternative ground of Jurisdiction 28 
U.S^C. §1331 (a) . 

4. Plaintiffs invoke the psndent jurigdiction of the Court to 
consider any claims that may be demed to arise under the laws of the State 
of Louisiana « 

II. PARTIES 

5^ Plaintiff Richard 1^ im a twelve year old Negro citizen 

of the parish of Origans, of the State of Louisiana^ and of the United 
States- He sues through his mother ^ Stdlla , who is likewise 

a citis^sn of the Pariah of OrlMns , of the Gtate of Louisiana, and of the 
United States. They reside at 2030 Feliciana Street, New Orleans, Louisiana. 
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6. Plaintiff Clarence ^ Is n faiirtODn year old flrnro 
eitis^n of the Parish of Qrloans, of the^ Stato of LQuiBitina and of the 
Unitpd Statoy. He sues through his mother, Cora , who Is likDwlnc 
citizen of the PariRh of Orleans of the Btato of Louininn^i and of tho Unitnd 
States. They reside at 507 Gen. Taylor Strent, now Orloans, touisiana^ 

7, Plaintiff Thomas, is a fourtoDn year olel Negro citij^on 
of the Parish of Orleans, of the State? of i^ul.^iana, and of the United 
States. Hg sues through his sister and next friond, Eloisc , who 
likewise a citizen of the parinh of Orleans, the State of Louisiana, and 

or the United States- ThGy rosidD at 3S21 Annunciation Stroet, Now OrJeann, 
Louisiana . 

a. Plaintiff Letitia is an eight year old Neqru citigen 

of the Parisln of Orleans, of the State of Louisiana and of tho United stater,* 
She oues through her mother Helgn who is likowiso a citiiien of the 

Pgrish of Orleans, of the Stato of Louisiana, and of the United statn.^. They 
reiiidos at 525 Peniston StrGet, New Orleans, Louisiana, 

9. Plaintiff Larry is a sixteen y€?ar old Noqro eitlsen 
of the Parish of Orleans, of the State of LouiBlana, and of th^ United 
5;tates, He subb throucrh his father Anderson who is likewise a blti^en 
nf the Parish of Orleans, of the Stat© of Louisiana, and of the United states. 
They reaide at 522 Peniston Street, New Orleans, l^uisiana , 

10, Plaintiff Margaret is a six year old Negro citiaen of 
the Parish of Orleang, of the State of Louisiana, and of the United States, 
She sues through her mother Margie Dean , who is likewise a citiaen 
of the Parish of Orleans, of th# State of Louisiana, end of the United States* 
They reside at 190? Josephine Street, New Orleans, Louisiana , 

11, Plaintiff Keith is an eleven year old Negro citizen 
of the Parish of Orleans, of the State of Louisiana, and of the United 
State.^. He ^ues through his father Sherman who is likewise a eitizen 
of the Parish of Orleans, of the State of Louisiana, and of tho United States. 
They reside at 717 Gen. Taylor Street, New Orleans , Louisiana, 

12. Plaintiff Enis is a thirteen year old Nogro, citipien 



of the Parish of Orleans^ of the State Of Leuigirin.i, and of the llnttrd Strivr-a 
He sues thrsugh his mother Irma Loe \>tho Lb likaw/iFtG a citiztin of tho 

Parish oC Orleans # of th^ State of Louisiana, and of the United Stat Oh. They 
roside at 213 5 Vftiitney Avenuo ^ New Orleans^ l^uiBirina* 

13 . PI ai ntlf f s bring this action pursuant ts Ru 1 o 2 3 of tho rddora 
Rules oC Civil Precr^uro, on their own behnlf and en bohalf ol all Giti^tmr» 
of the Pdirish of Or loans who aro similarly situated and af f ectc?d by the 
practiees and policies canplained of herein. The clans is numerous that join 
der of all membars is impractical, Thore aro questions of l^v; and faet 
common tQ the mernbers of the ela^s which prodominato over any questions aV^ 
feeting only individual member^ ^ and a clas^ action is superior to othor 
available mQthods Cor th^ fair and offieiGnt adjudiGation of the dontrovorny . 
Plaintiff B fairly and adequatoly rGpresent^ and will proteet, tho interogt of 
the class. The pmrtieg defendants havo ficted or refused to act on ground*', 
generally applicable te plaintlf f b ' class, Injunetive and deelaratei'y relief 
arc therefor© appropriate with respect to the class as a whole. 

14. Defendant Mack J* Spears is tho President of the Orleans 
Parish Sehool Board and defendants flildred Blomberg , Edward Knights Robert 
c. Smith j and Lloyd Hittiner are nemberB of the Orleans Parish Schspl 
Board. Collectively and individually defendantB Spears ^ Blsniberg, icnight/ 
Smith, and Rittiner are responsible for setting and establishing policies 
and programs for the public schools in the Parish of Orleans. Defendants 
Spears / Blomberg^ Knight ^ Smith and Rittiner are sued both individually and 
in their official eapacitieg , 

15^ Defendant Gene Geisert is the Superintendent for the Orleans 
Parish SChoQl Board and Lm an employee of that toardi he is responsible for 
the operation of the public schools in the Parish of Orleans and for imple-- 
menting the policies and practices of the Orleans Parish School Board. He 
is sued ^ individually and in his official capacity, 

15, Defendant Estelle Kelly is in charge of the Special Education 
DGpartment of the Orl^ang Parish School Board and is an eniployee of that 
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Board.. KhQ is rcHrnnalhlo for supervising progrflns Jnd poJicles for the ed- 
ucation of childron with special educational problPna, including rvutiful.:.rly 
childron who nro mentally rotardod. Defondant Kelly is sued both inaividu„ny 
and in hctr official capacity, 

111, Fl C }U\ RD 

17. Plaintiff Richard 
prc^gontly twalvQ years old* 

18. In SGptmher 1954, plaintiff c-nrsllod nt nge five in a kLndor- 
gartGn claims in tho locket Elmentary School, a school speraLcfl by thp rilo^np 
Parish SchoQl toard . 

19. From SGptember 1964 to SeptcnihGr 19^9, plaintiff was at =all 
tmmm regulafly enrollGd and prsmotGd in schssls operator by tho Orleans 
Parish School Board , 

20. In SGpteinber 1969 plaintiff at age ten GnrollGd in a fnurth 
grade class at the Palmer Elementary School, a school opc^rated by thG Orlcarm 
Parish School Board, 

21. After attonding the Paljner school fpr no mor^ than a fGw 
davE in September 19G9, plaintiff was advised by agants of thg defendants 

that he csuld no longer attend regular classes at Or3^anR Pariah publie ^chonlH 

22. Plaintiff was bo oHcludGd frcm school in SGptGmher I9fi9, on th 
basis of the defendants* determination that he is mentally retarded, 

23. For two years from September 1969 to Octpbor 1071 plaintiff 
receivGd no forrnal Gducation of sny kind from defendants or from any other 
SQUrce. 

24. For two yoars from September 1969 to Oetober 1971, plaintirt 
w^m on a waiting list for plaGenient in a special class for the mentally 
retarded* 

25. On Ootober 13, 1971 defendants advised plaintiff that he had 
been placed in a special elass, which he gub^equently started to attend. 

26. Plaintiff im not aware of the intolllgenQe qi^otient which has 
been asglgnad to him. 
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iy_. _c]j%m:ucE 

27. Plaintiff ClarenGe , was born on Augunt 0, i9D^ 
and is prudently CourtGen yeaiB old. 

28. Plaintiff hiiB been aSsicjnctl an i ntol li qoricci nunticnt 

of . 

29. In septMbor 1963; at ngc? gi.H |3lf4intirr oirrollfd in ih 
firyt grcido at the Bauduit olcmontary sclinal^ a school opcrati'd i)y tho nr]p.t 
parish Schcol BMrd . 

30. Plaintiff attended thel^auduit school froTn Sopfombi/r 
1963 until JsnUBTy f 1970^ During this poricsd pleiinti ff V/^lkqr v;fiS not 
profnotcd from the second grade* 

31. On January 28, 1970 plaintiff was gugpundfd indofinitr^ 
by the principal of the Bauduit nchool. 

32. Plaintiff has receivod no foriTial oducation oinee hir 
suspGnsion in Jariuary 1970 when ho was twelve year,^ of aqc. 

33. Plaintiff is physically larga for his age d.^ well as 
ratarded , Because of this lie is unoble to function in a regular class with 
younger * smaller but mare intQlligont classmntes. 

34. Notwithstanding the foregoing facts and allegationr./ thp 
Orleans Parish School Board has failed to mako any provisiDi\ for according 
plaintiff the education which he rieedg, 

V. THOMAS 

35^ plaintiff ThQinaR was torn sn March 10^ 1957 and is pre = 

sently fourteen years eld* 

On infofflation and belief plaintiff is mentally rotardec 

and im in need of spoeial odueatien and instruction , 

37 . Plaintiff attended thm first and sncond grades in San 
Antonio f Texas . 

38, In 1966 plaintiff moved to New Orleans and was enrQlled 
in th© uecond grade at the MeDsnogh 36 elementary school , a school operated 
by the Orleans Parish Sehool Board, 
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39. In Vj^9 plaintiff cornmitUd by the Juvonilu Co^wi. 
to SeotJandvillfi, n roform Bchuol for do! i nquonfs , hr ntav,,j ,!b.-,n! 

40. In soptcmhor 1970, plalnUff ■onreUwl in the- fcnirLh 
gi-ade at theBfludujt elon,.nl:a.y school, « school oporotod b,- th. 
I'ar ish School Boafd , 

41. Plaintiff waa «uspendnd BovDriil tines whilu nt vhe; 
Uauduit ^school and in lata 1970 either indofinitoiy auBpondod, q^kc.1 Ud , 
or othorwlBa oxcludod frem furtlittr attendance. 

' A2. Since that tijno plaintiff hao rocoivod no forruU od^ 

ueation from the Orleans Parish School Hoard. 

43. in June or juli- of 1971 plaintiff was again cormittPd 
to Scotlandvllle. Ho is still At Sco tlandvi 1 le . hi^ release dnta ic un- 
known but on Infarmntion and taoliuf he will bo rDlQased in January or rphruary 
of 1972. 

44. on infoiTnatlon and bQlief pl.nintiff had boon tontrd 
by the Orloans Parish School Board, },ad boen found to be montally retardod . 
and had bean reforred to tha spooial edueotion department where ho wag put 
on a waiting list for placoment in classes for the retarded. 

45. The special educntian dopartnont has since retired plaJntiff 
case from that list and will not mako further efforts to place him 

in a apecifll class on the ground that he has passed the age for placamcnt. 

46. On inCormation and belief, the Orleans Pariah School Board 
hag a policy of not placing anyona over thirteen yaara of ago in special 
edueation clagsos. 

47. As a conaoquonea of the faces alleqod in paragraphs 4S and 4$ 
dQfondantfi will rafuse to place plaintiff in Bpacial oduoation cl«B«eB 
Upon hxE rulQ^Bm from Scot landville , 

VI, LETITIA 

40, Plaintiff Liititia was born on July 11, 1963 and is 

presently qight years old^ 

Plaintiff has been asi^lgned an intelllge?ne'd quotiont 



50, Plaintiirf attondgd for two yo&rn ^ in 1967 anJ 19m, 
pre-kindgrgarton classes at a child dovglopment centor at tho corner at 
Melpomane and Dryades Stroets. 

51. In Septcnbc'r, 19G9 plaintiff at age bLk enrolled in tho 
firnt grade at tho Bauduit elemontary school, a school operated by the 
Orleans Parish School fioard, 

52, After attending school for throe days plaintiff: , through 
her mother, was adviBod by the principal of tho Bauduit school tiiat she was 

a problem child, and could not be kept in school. Plaintiff -w.is then 

apparently suspended, 

53. Plaintiff _ was ei/aluated and tested by the Orleans Parish 
School Board and was placed on a waiting list for special education, 

54. Later in 1969 or 1970, plaintiff family moved to Algiers 
in New Orleans. While in Algiers plaintiff was enrol: in special 
classes at the Fieeher elementary school, attending half days, 

55, In 1970 plaintiff family returned to the Central City 
area of New Orleans. Plaintiff , through her mother, sought readmisoion 
to the Bauduit school on several occasions. Each time she was refused road- 
mission,- she was told that she was on a waiting listi and she was told it 
\vould be a year or two before she would be placed. 

56, Plaintiff is presently receiving no forinal education 
and is still on a waiting list for special education. 

VII. LARRY 

57. Plaintiff Larry was born on Oct ^>nr 1, 1955 and is 
presently sixteen years of age. 

58* Plaintiff has been assigned an intelligence quotient 

between 44 and 47. 

59. On or about September of 1963, plaintiff at ago seven 

enrolled in the first grade at the Bauduit Elementary School, a school operated 
by the Orleans Parish School Ek^Lird. 



SO. After attending Rch^ol for two clays j-laintirf w.:- 
Sn^ponded by tho princip^,! of the. K^uduit Hchoo ^ . 

61. ;u.out siM months later, j.iaintiff , Lhr^u^^h hl^ rnh^^i 
^o^;jht rc^d^iSEicn to the liaudui t school, w^^ ^dvi^Dd at that t 
could not aarxQ back t)\nt. .school* 

62. In or about .^uno of in54 , tho vlo^r,^ TaviiA. ;v:hrol F.>-r i 
referrL-d plaintiff for teisting, 

63. a result of the tOsts adini ni g trrod hy , or under the 
supervisinn dC, the Qrlo^ns Parish Schnol Board, plaintiff waf. .,d%M 
by that toard th-t he could not bo t^h€,n hack into sehoil . 

64. Plaintiff h^K roceivod no foi^al e^ducation cf^any kirii 
QtJier than the two days in bc)—^1 in 1963. 

es. The Orleans Parish School Board hoa made no effort to fcUc^w 
up the case of Larry or to make provision far his ocluc^tinn. 

66. The special education dcpartoont the Crlosnr rariah ^choc^l 
Board has no rocord of plaintiff onrDUr.c.nt or tc^tit.^ cr oxi:.t-:c.. 

VII T . MAHGARJCT 

67. Plaintiff Marnaret was hern on May 27, l^e^ and is 
presently si^ years of age, | 

68. in lato Oetoboif 197J , plaintiff onrollod nt age six in a first : 
grade class at MsDonogh J6 , a school aperated by the Orloans Parish Sehool | 
toart * 

69. After attending school three days in lata Drtober, 1971 plain- 
tiff was sent hOTe and was advised by agents of the defendants that she should 
rGnain thero until further notice. Plaintiff's r-other, Maraie Dean 
was advised that this was dene because the plaintiff cried exceggivoly. 

70. In earlv KovGmbgr 1971, plaintiff was visited fcy a vlsitini 
tencher who took plaintiff to the offic^=3 of the Drloan^ PariFh -chocl 
Board for tasting. 

71. A short tiine later the visiting teacher infomed plaintiff's 



mother that tho testing showod that plaintiff; w^is niontctlly rnt irdrd. 

72. Tho viiiiting teacrher notifiQcl plaintiff 'h; tnoUitrr that fihc 
was trying to got plaintiff into spQcial clasj^nr, foi' FM'ntally rttnitic.^d 
ehildrcn* 

73 . On infootiatioii and bol iot , plLiintirf a s on a wn i t i riq 1 
for plaeernoht in clasfif?B far the montnlly retnrclcd . 

74 . At the presojit time arid ^incc Oetpber 1971 , d of oncUiin t r ar.= 
failing and havo failed to provide plainti ff with nny I'ort; cf o;luc;H;ion c r 
ingtructionp 

IX. KEITFi 

75, Keith was born an Doeembr r 2y , 19C Q, ciiid is ten yo.-tr!-> 

old , 

7G . Whan Keith was threei years old, he w^is hit .ind run ov< 

by an automobile while ho was playing in his yard. At* a roriult of tliir, 
accidGnt he was CDnfined to a hospital for several years, no in miippoBf^ 1 to 
wear an arthapadic shoe with a (3) three ineh lift as a result of in jus- jog 
to his leg. Upon inforrnation and belief, this accident is source a£ 
Gmotional disturbancG to Keith 

77a At the commencenient of the 1960 school year* Keitli 
mpther enrolled him in the first grade of the Aqnes Bauduit niemQntHry 
School; a Mchool operated by the Orleans Parish School Board. After somo 
months, Keith was suspended for the r^ifnainder of the gchaol year* 

78. At the commencement of the 19&9 school year, Keith 
was again enrolled in the Agnos Bauduit ElQinentary School, Hu was 
reportedly suspendod for behavior problems resulting in a deterTninati on that 
he could no longer be enrolled in that School* 

79, During the 1970-71 sohool year, Keith was enrolled in 
a special '"education class am the John J. Audubon SchooJ , a school operated 
by the Orleans Parish School Board* After a few weeks r he was expallod for 
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being disruptive* 

80* On information and baliof, plaintiff's ir.tol 1 ician-o is 
classified as •'slow-learnor-re tardDd with a high^^r potential intoll iviprn'i' 
impeded by omotional disturbanGo. 

81, Since his eMpulsion from the "ludubon F:cho-Dl ^ plninrlff hap I 
received no foirnial education of any kind and no further infit-ust: i : = ' n ' 
offered or suggeated by defendants* 

X. ENTS ____ 

82, Plaintiff Enig was born on Saptcmber 7, 1050 and is 
thirteen years old. 

83, Enis is noar-sighted and has a aroms-Gycd ^i^pi-^.-irriri"^^ ^ 
Ha wearg corrective lensos for thit disability, 

84 • At the conmienceitient of the school year in 1^364, when !-nis 
was nearly aix years old, him rnothor tried to enroll hii": in thr* firr^t frsnflr- 
of tlie Marie Couv&nt El ementij ry gchool , a •ichool op-ratt^d by the Crl^^fn^B 
Parish Sohool Board, Enrollment was rofuSn»d and doniod to rnin, ani he wnp, 
advised by agents of the defendants that ho could not enroll until he wns 
given intelligance tests and the school roceived the ro^ultg* 

SD* Enis was subsequently ter.t c-r1 )iy er'^i^lnvrw^r, of the de f ^^r.danv.r. * 
As a result of such tasting # his mothGr was informQd that cnis was determinef' 
to be mantally retarded and that he would be excluded from school* lio 
alternative education was offerod or suggosted for Enis by the defendantri 
Of their employees. 

fiS^ At the commencement of the school year an iSfsG when rnnis wan 
seven years old, his niother enrolled Enia in the first qrride nf the *Uirr.iy 
C, Hondareon Elementary Scjhool, Me was G^cluded from school several woeka 
later on the ba^isi of defendants' determination that he mf^ntally retarded. 
Nu alternatiye education was offered or suejgested fet" nniH l^y the defendnntn 
or their Qmployees. 

B7 . Plaintiff Eni^ has not been provided any ednrnt^nn hy 
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defendants except the few woeks mentioried above ^ Enis ham been taught to 
reoite his ABC * b , to count to fifty, and to write his naine by his brothers 
and sisterB, He catches sn ts new taeks and ideas quickly and eaii care for 
hiinseif completely* At timas he is changed wl th the care of his youngor 
brothers and sisters who attend school- 

XI. ORLEANS PARISH SCfiOQL BOARD 

88. The defendants' detertninations that certain childron arc 
mentally retarded are arbitrary and are made without ascertainable atandards 
or for valid reasQns, The tests and procedures employed fay defendants to 
d©tSrfflin© retardation are biased against Nugross * 

89. The defendants refuse / fail and neglect to re-evaluate tlio 
mental condi tion. and ability of children classified as retarded so as to 
det#flTiine whethor their condition and ability has changed = 

90. Defendants maintain a iDngthy list of childron awaiting 
piaQemont in special education classes, 

91^ None of the children whose names are on this waiting list 
receive education or instruction tailored ts their needs ao retarded childsen, 

92, Some of the children whose names appear on this waiting li§t 
receive regular oducatioti or instJE'ucta.on froin the defendants^ 

93, Many retarded ahildren are incapable of taenefiting from or 
functioning effectively in regular classes. 

94, Many children^ therefore, whose names appear on this waiting 
list receive no education or inatruction of any kind from the defendants. 

95- A child's name may remain on the waiting list for an extended 
period and soinetljnes indaf ini tely . 

98. The defendants maintain a policy and praatice fjf not placing 
in special education elaases retarded children who have passed the age of 
thirteen, 

97. Many children who are retarded and who are dropped from 
regular classes are never placed on the waiting list and are never placed 
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in special classes or rcadjnitted to regular clae.^es. 

98. The total effect of the policies and prattice*^ deSQribGd in 
paragraphs 90 through 97 is that many rotarded ehilelren are nerrnanont 1'/ doiiicd 
access to special education and most are doniGd access to special ediieatian 
for an extendGd pDriod. Further, many retarded children aru cermanontlv 
denind access to any form of education and many are denied such access for 
an ©xtenclcd period. 

99 • while presently danying plaintiffs here (witht the o^cvvticni 
') any public education, defendants are at the same tinio providing 
education to other childrDn in Orleans Parish. 

100* vaiile presently failing to provide plaintiffs here (with th^^ 
aKception of ) educational opportunities suitable to their cans^ition 

as '^mentally retarded," defendanta are at the Bame tims providiny odueational 
opportunities to other children who have been classified as mentally recardcd, 

lOl . On inforrnation and belief, oducatipnal opportunities are being 
distributed by defendants unequally between children considered normal and 
children considered retarded, 

102* On information and bolief , opportunities for retarded chilcU^en 
are being distributed unequally between white and f.'egio children to the benefi 
of whites and to the deprivation of Negroes* 

103^ The discriminations alleged in paragraphg 99 through 102 arm 
without a rational basis and are not required by any compelling state interest 

104. The failure^ neglect, and refusal of defendants to grant them 
an education are not isolated eKamples but are a part of a general practice/ 
procedure and policy of the defendants which denies to the mentally retarded 
a full opportunity to receive an education, 

105, The defendants refuse, fail, and neglect to advise retarded 
children of a right to a fair and impartial hearing or to accord them such 
a hearing with respect to the dscision claasifying them as "mentally 
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retarded," thm decision Qxcluding thr:?m from attonding roguli^r elasaos, cind 
the decision exeluding them from attQnding schools geared to thoir Bpgcitil 
needs . 

106, EatSh of tho dgf^ndants, and othQr pprsonEi under thGir control p 
separately and in concert, has acted will fully , knowinqiy, and ruri-ose fu 1 ly 
with the spQciCic intent to dcprdve pl*iintiffs of ti-hoir riMh& naz to ho 
deprivod of property or liberty without due procoos of law and t^ioir riaht 

to the equal protection of the law. These ricrhts are secured to plaintiffs 
by the duo process and oqual protection clauses of the Fourteentii Ariendirion t * 

107, During all tirnes mentioned herein the defendants ^ and thorie 
persons under their control , separately and in eoneert, ncted under color 

of law f to wltf undor color of tho statutes > ordinances ^ regulations, cur.tomE 
and usages of the State of l^yisiana , Pari.^h of Orleans, and City of Mow 
Of leans i Each of the defendants here ^ separately and in concert' , enqaqt^d 
in the Illegal conduct horc mentioned to the injury of plaintiffs and 
deprivfid plaintiffs of the rights, priviiegeg, and irrjtiuni tics secured to 
them by the Fourteenth AmDndJfnent and the laws of the United States, 

Kit, CAUSES OF ACTIO'' 

108, Th^ determinations made by defendantn that plaintiffs and 
iTienibors of thGir class arc mentally retarded arc based on neither valid 
roasone nor a^eer tainable ntandards and are made pursuant to tests and pro-^ 
cedurGs that are biased against Negroes i plaintiffs and their class have 
thereby been denied their right to an education in violation of the due 
procOBs and equal protection clauses of the Fourteenth Amendments 

109, The failure of defendants to provide plaintiffs and their 
class with any education or instruction while providing same to other children 
of higher intelligenco has denied to plaintiffs and their class the equal 
protection of the laws in violation of the Fmirtnnnth Amendjnent. 

110, The failure of defendants to pL=ovide plalntilfs and their 
class with an education or instruction tailored to their needs as retarded 
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children while providing same to other mentally rauard^d chililrcpn ha^ d^uLod 
plaintiffs and thoir class the equal protection of the lawn in vlolatian of 
the Foutteonth Amendnient, 

111. Tho provision by defondants of npacial education uuQ^ucilly 
to black and white rstardim children hnn denied pluintiffs nnd their ciws 
the equal protection of the law in violation of the Fourtc^nnth Anondniont. 

112, Tho failurD of defendants to aooord plaintiffa and thoir 
class hearings to conteBt defendants' decislonF to elasHlfy Uicm as 
retarded, defendants' decinions to exclude thorn frm oducation, and defendant 
decisions to exclude them from ppQcial education, has doprivod plajntiffB 
and their class of due procsss of law in viQlation of the Fourtoenth 
Amendinent * 

113, As a result of the actions and inactions of dpfondants, f-ieh 
of the plaintiffs ha^ wasted and/oi= is wasting ijnpartant years of their lifo. 
The nomal difficulites of retardation have been compounded for each pJaintif; 
by the refusal, failure, or noglect of dofendant.^ to give them Dduratian or 
instruction. Each plaintiff places a value of S20,OOO.OQ on his damagoa. 

114, The continuing exclusion of all plaintiffs, except Lebaiiks, 
from public school threatens each plaintiff and the members of the class with 
irreparable injury. CQntinuod deprivation will ronder each plaintiff and 
member of the class functionally useless in our society i each day laaveo them 
further behind their more fortunate peerg. Exclusion from education is the 
first step on a road which leads alniQSt inevitably to juvonile delinquency, 
adult crime, and poverty, 

lis* Each plaintiff and the members of the class are capable of 
becoming useful and productive members of sooiety. The continuing denial 
of education to them will almost eertainly effect an opposite result. 

V7HEREPORE plaintiffs pray for the following . rpliof i 
1) That ^ts court award eaeh plaintiff $20,000.00 as daipaggs^ 
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2) That this court enter prelimiiiary and pemanent injunctiens 
onjoining the dofendants fromi 

a) Classifying the plaintiffs and meinhiOrn of their class as 

men tally rctnrdpd pursuant to procodurcs rind ntfindtirdr thtit arn tnrbitrtiryi 
capricious, and biased* 

b) EKcludinq the plaintiffs and fncnbers of thoi v clai'n from tYie 
opportunity to rocQlve a special oducation g^arcrt to thoir Fpocifil nGods , 

c) Excluding the plaintiffs and moiribGrs of thdir claa^ rrc^n tho 
opportunity to receive any edueation, 

d) Discriniineti nq I in thQ allPCfition of oFP-^^tuni ti OH for .^pocial 
education, between plaintiffs, and other blaek retarded eliildren, and v*'hite 
retardod childron* 

e) Classifying plaintiffs and mnmbex^i^ of thcii' class as retarded 
without first affording a full, fair* and f7dr?fT\iat=f^ which nGgtn thp 
raquirGmonts of duo process of law. 

f) Ejceluding plaintiffs and manbern of their clasH froin tho public 
schools without first affarding a fui^l* fairj and aderaiate hearing which 
mQQts thQ roquireiTiGnts of due proceed of law. 



education classes witiiout first affording a full, fair, and adsquatci hearing 
which moats th6 requiromon ts of due procgsa of Iflw , 

3) That this courh grant deelaratory relief to tho samo 
effect as prayed for in Nuinber 2 above* 

4) That this court grant such other further rolief as it Tnay deem 
appropriate . 



g) Excluding plaintiffs and mernberfi of thsi r class froTTi special 
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EXCLUSION: 



"Emotionally Disturbed": Association for Mentally 111 Children v. Greenbla tt , 

C.A. No* 71-3074-j (D, Mass,)» Papers available at 
Clearinghouse (#7426) . 



"Medical Reasons"; Mar lega v. Bd^ of SgHoqI Dlractors of Milwaukee ^ 

C,A* No* 70-C'8 (E,D. Wis*). Right to prior hearing 
established^ Papers available at Clearinghouse (^^4106). 



Pregnancy! Ordway v. Hargraves , 323 F.Supp- 1155 (D. Mass, 1971), 

Pregnancy not a valid reason for eKcluslon; excluded 
s Cudent ordered reinstated * 

Perry v. Grenada Municipal School District , 300 F.Supp. 
748 (NsD^ Miss* 1969)- Being unwed mother no reason 
for exclusion unless after fair hearing general lack 
of moral character of student found so great as to 
taint the education of the rest off the children. 



Alldns^ Hosier v. Evans ^ 314 F.Supp. 316 (D. St. Croix 1970). 

School system may not refuse admission to non-resident 
aliens. 
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IM THE UNITED ^ST;^T^C DI^TPICT COUPT / 
FOR THF LISTPICT OF r^rBPClimBTT^ j i Ci >^ iO 



PL-ARLi ._ y on her o'.'n }3ehalf anc! 

as next friend of her r.inor son, 
LAMCMT 

JEAiJ ^ nn her own behalf m.nC as 

next friend of her ^^inor son, 

LAUr^ , on her ov.'n bali?,lf anc^. 

next frlanC of her n^inor ^aurfhter^ 

L^BL/.RA , on her mm bahalf 

anc" as next frienr" of her nincr son^ 
jonr 

AlIlT , on her o^'^n behalf and ap 

ne3:t friend of her rninor BOn^ 
JOfSEPI! 



anc as 



, on her o^-m >jehalf. 
ner^t frienc^ of her rninor Son, 



C^ROLYW r on h^r o^^Tn beh&Llf anfl 

ns ne::t frianC of her rr^inor mon ^ 

Each of the a.bove-narec'^ plaintiffs 
brings this aetinn en his o^m behalf 
anQ on behalf of all those sirilarl^^ 
situ A tec; 

VS . 

PGimF PKILIPS, VIlTCEf^T P, COiJWOPP , 

Ti:orAn . eAbLirFK^ "^iLLI^i^ Tnn.ii!^ 

!?ILLIJ^I ' OlI^ir^EIPGEn, JO^FPF LEE ^ 
p;^UL TILPITEY, JOHN KKPRICAN, 

r^tlViL SULLIVAW^ ^'ILLIP^- PHlLrniCK , 
MLTDU GPiEimL^^TT, incMvirually anri 
in their official capacities 
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P r e lii.i nary S±aten^ant 

1. This is a cla^s action brought by Roston Public ScbnoJ^ 
stucents anc. their parents for dar^artes ^ injunGtive^ and 
aecl&ratory relief against officials of the "-oston Pchcol 
.^vsteiu and th^ oarr. of Education of th# rop^nom^^ealth of 

i 'assachusetts . The action challenf©s the arbitrary ^ 
irrational^ anr; discririnatory manner in which studant^ in 
tha 3o3ton Public Rchools are Cmnx&o the ric^ht to an ec'ucn'- 
tion by beincr classified mm rentally retardecl and placer 
in so-callec. •pnecial Claasas^' • 

Jurisc.ictinn 

2. This action arises unc'er 20 V.S.C. 81331^ under th^ 
Civil nichts Act, 28 31343 ant; the Fourteenth J^rendment at 
the United States Constitution. The nauFS of action i*=; 
authorized by ^2 U,S.C. 31933 an^ 2C Ij.P.C, 55 2201, 22n2. 

Plaintiffs 

3. A. '^alter is twelve years old, hlaclr , and is a 
student in the Boston Fublic Gchoole . !"alter has 
been improperly classified as an educablf^ r-antally ret^rr 
child for apnro3«i^nately one year, and ^ur^uant to this 
misclassif ication has been and is beinr denierl the rir^ht to 



a regular ecucatiDn by baine rl^cmC. in a sroci-?.]/' cLas&. 
Jean } is Walter s' inother anc* he^ Mi^^a^^ AnC that of 

her fariily is ^rovic*ef. solely by the Darartrcint of Pu)-^lic ^"^.1-^ 
fare . 

S« X^anont is eleven years ol^ ^ bl^.c^-^ oni^ is a ^+:ur ert^ 

in the noston Public Cchools-. Laj-ont has been i^ nro^^ 

perly classifiec as c^.n eclucable inentallv retar^.a*% chilr^^ t.nc^ 
pursnant to this ni^^clp^sif ic^tion v^pis fanis^ the ric^ht to a 
rer'ular ecucatinn by bGing ^lacef^ in & "snecial^^ class for 
approxiL^a.tely tt-^n ymarn . Lanont hmm recentl^^ bsen 

raassienec' to a recul^r clas*: on a trial Lani^, anr" there ii p 
substcintial likalihoorl that he ray be i^rrc^^rly placed in r 
' snecial^' class in t.hm ir^niefliate future beoau,^e of the ni^^-eri- 
cal I,Q. score assirjne^ to hir hy schoal officials. In aC^ition^ 
^,rt ad^uate proc^ra^ has not baen ^rovirsc:'. for hir^ to in&ujra a 
j^fi^ninc;£ul educational, social anc ^sycholocricf^ 1 tK^nsitlen tc 
ror^ular class or to atterpt to oo^pensats lii^^ for the harr 
causes by nisclansif ication * Pisarl is L^j-pnt '& 

r other and her sunj^ort and that of her fai^ily is provi^^":^'^ ^al&ly 
):y the Departrpent of Public ^'elfare, 

Cp David _ is tt/elve yearn olo ^ bl^c?i:^ and i^ n ^turent 

in the Boston Public Schools . Davi^ has been ir^ro-' 

perly classifiecl £or approxinately sIk years -^.o an ©ducabl'^ 
lentally retardec^ child ^ and pursuant to this nisalassifioatit^n 
has and is presently being rt»niec the ric^ht to an education 
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suitable to his particular needs by being assignee? to a 

'•special'' class, Carol is Davicl 's Riother , 

and she and her farily are poor, 

D. SajTLatra is eleven years old. Mack, anr". is a student 
in the Boston Public Bchools. Car-atra has been ii-nronerly 
clasaifiec", as an educable mentally retarfecl child, and pur- 
suant to this riselassif ieation was denier" the rifht to a 
regular education by beinc- placed in a '^srecial' cl'ass for 
approximately four yonra . Rariatra has recently heen 
reassigned to a recular class on a trial basis, and there is 

a substantial likelihooti that she r'ay be ir^nroperly placef" in 

a. '•special'' class in thes inrediate future hecause of the 

numerical I,Q, score assigned to her by school officials. 

In addition, an ad.ecTuate prograr has not been ^Drovided for her 

to insure a meaningful educational, sooial and paycholor'icg'.l 

transition to recrular class or to attenrt to eor'r»ensate her 

for the harw caused by her misclassification , Laura 

is Sairatra 's r.iother and her support and. that of her 

fai-iily is provided solely by the DepRrt.ment of Public "alfare. 

E. Joseph is nine years old, HiaeJ*-, and is a student 
in tiie Boston FuMic Schools, Joseph has been ir-^ro- 
per ly classified as an educable nentally retarded child for 
approximately one year, and pursuant to this misclasaif icatien 
has been and is beinp denied the ric'ht to a reerular education 
by being plaeed in a 'special" ciass , ^nn . is Josaph 

s ' mother , 



•^ti^ejit in the ros^>n Public ScOiools , John ha« 
been 1' oroperly claPsiflec. as an anuc^>^le --^ntallv rmtnrC^r 
chile? for anproxi— ately -ht/o year^ ^ ^nc^ -^^^r^ir^nt to thiq -i'^-^ 
classif icati.on has been and is beinc vonj.&t' tho rif^ht tr ^ 
recular eciucation }?y beincr nl^cgr* in f ^--ecial' class, 
-.arbara is John 's ^ other amf ^he ar- har 

farily are poor. 

JB.TT.mm i? eight yep.jrs d1c% ^>ihite^ am" im .stut^ant 

in the Doston Public Schools. Jar^os has ■ been i— re^ 

perly rnisclassif iec as an ^clucabla rentAll^? retarrer^ chil^^ 
for aprroxirately three years, anrl -iiir^u^^nt to this fiscLar'^i-' 
ficaticn has been an-l is bsine ^eni.i^ the ricjht to an mCvar 
tien suitable to his partioular nmr^.c^a hy '%tiinc^ a.^si^i%e^^ to r. 

special'' cla^^ , Carolyn im J^r^^m pother ^n^ 

her support anr that of her farily is nrovif^ec: by thm r^e^ajrt- 
r.ent of Public '^elfare. 

Plaintiffs Lfi^cnt , ^'alter , Joserh 

anc^ John hrinc^ this action on their 

o^m_ behalf ^na ^n ^^balf of #11 thORe ,^irilarly RltiMter", i.n^ 
all students ^^ha nre elicrible to attenr" ^omtan Public ^nh^l^ 
ara t-oq^ bl^cl^ , are jiGt T^f?ntally :cmtr^.rfaC, anc h^rve bo^ri ^ 
are, or nay be ^^anier the ricjht to a recrular nublic school 
education in a ref;ular clas^ by beinc- ^ir^cl^fi^if iec ^.entpll-^ 
retarclec:. Plaintiffs in thi^ class ^^111 hm rafarr^: hereof t#^r 
to as group ona r^laintiffs* 
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action on their own ^^OJialf anr' nn hc^h^lf of all those si il^^rl^^ 
situater.. i,e- ^11 .^tuu^ents ^^ha are ^lir'i^ 1^ tri c»ttc*nc^ ^ '^c^r'hnr 
Public School ^ ara ^oor or , are not p^ntally retarc 

and ha\fe been^ are, or nay ■ -f) f anier t^^n ri.^^t to ^ssi^n^^.^ 
to an a<=.uc^.tionr,l *^r^^raj^ crrMate^^'* €ar t^^ir ef^iinationpl 
need's, unL^er G,L, ch * 71 f?4CH^ hy '"^sin^ ^iscl^^Bi f ie^" r^sntall^'^ 
ratardec , Plaintii^fn in this al^,m^ ^'ill referrRc" to hare-- 
after as <^rout^ two nJainti^fs^ 

J. Plaintiff -1 Pearl , L^ura ^arb^ra 

Jean ^ Ann ^ Canrra am^ n^rolyii 

trinr thi^ action on their ^^'n Lehalf ^nC on behalf of t^^s^^ 
'^ii.iilarly oituatec^ i,n* ^11 ^^srants s^tt t'^^rits ^-^I'^o h^%r^ ):^'^nf 

ara^ or nay be ^laca^' in a sfveGial alp.^r in the To^^tor* Pi'blic 
^Ciic^ls withQut ri^^lnr' those parRnt^ pn r^^^crtunity to hn^r^" 
' it.i respffct to ^ «^^^cl^l' cl^^Sf?; placer ant ,, o^r^ortunitv to 

raview test scores or ^im reasons for ^^^ecial' clas^ nlrce-- 
Lent, or an opportunity to partici^a^ anr' r eanir-^ful or 
unc ar^tanding v;ay in the ^"ecision to *-^laae the ntA\: ^ni^ in a 
\sneeial class. Plaintiffs in this cla^p *'ill he raferra^'' to 
hereafter as r;rou^^^ three plaintiffs * 

IC . Tha plaintiffs in ^rot^ps one, t^ro anr?, tlirae are f^o 
numerous that joincier of all rer.hars of the clasB is ijrpra^ti^ 
ca?jl© , ItiGjrc are r*M«stions of faot cor^r^on to all mernbers of 
the class in that all r^tuclent plaintiffs have been or iray 1:.^ 
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i. ^nroperly placac; in "special*" cIrss an^^ all r^arant plaintiffs 
havft not bGen reaninr^f ully advi^d or nerrittec^. to nrrticir^^t^ 
in any '*jay in the clecision to pl^en thr^ir chil^rc^n in spt^cinl 
class ^ There £ire alBO ^uestionn of la*-^ cor '-^nn tn all -.r^: i-er^ 

r tlie Glass in that each n^roon *nthin the clp^m ha^ H^r^n 
aiibjactad to the na/^e violatinns t?ith reRT^^ct to f^»°^ecinl 
class nlaear^ent, Tn anditicn^ i^laintif f ' al^.ii^^^ r^ra t^^^icrl 
of the class e.nC thmy v»ill fairly ^n^^ ar'ecuptelv r^otff'^t t>^e 
intarests of th.e olasr^* Proscicuti^n of *^e^arate actions 
inCiividiial nenliers of tha class *^oulc. craate a ris!: nf inron-- 
sis tent or varying acl judications with rQsn^.ct to in'^Hvic Ua], 
r',aT'bers of the class v^hich woulO ^stahlifth inconnatiJr^le stan< 
of conc^.uct for tJie stata env local officials o^^'^o^in*^ i^.hm clrF^- 
anc^ a risk of ad jucications T/ith respect to incivitHial ne:^ ) 3rr 
of the class v^hich i;aiild as a practical ^^attar h# ris^^siti^^ 
of the intereFits of other r^enhers not parties to the ac^iuf^ina 
tions anci substuntially ir pair ano j./^^^e^^e their a?^ilitv to 
protect their interest.^, Ihe au^sticns of 1^'^ t.n- fact co ron 
to the r^erobera of the class also nrerioirdnate e^^er any caesticn« 
a^ffectinr only inc'ivicual meirJrara and a clas^ action i^ r^ni-^rnr 
to other available T'ethods for the fair anf"" efficient pdjudicn ^ 
tion of the controver'^y , Pursnant to TMile 23^ F.n* Civ, T' , ^ 
plaintiffej therafore^ brincr this action am a clags ac^tion * 
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Defendants 



4 . a . Joserh Le.^ y Paul 'ri^ng^^y ."^r'.r " ( '^^r. , 

ancl Janes Hennigan ara all duly elocte" r^^-* ^r-^ ^.h-^ ^r^von 
School ConTiittee. Ar such^ thry ^r^ n'larg^rl *'±t'n ill^i: ; 
responsibility for the o^aratior of the ^oston Tu^ lie ^chccl - 
in genei-al ancl th^ *'sr©clal' class piforrar' for the T-rintally 
retardec in particular, 

b. Willlp^' Ohrenbercrer is the ^upe:rintenr^ent of the rr.^ton 
Public Schools* As such, ho hm.m r=oninistr^.ti ve rr^^nonsihility 
for ths of^ration of all prcrer^an^s in the ^o^ton Pul lie rchool^, 
inclucling the special* class prorrrar for tha nGntally retarcGC. 

c. nilliar^ Tabin is Der^^'ty Superintender t of the noston 
Public GchOQla^ suoh , he has ar'^^^iriFtra tiw re^^^nsibil? t^^ 
for the operation of ' spacial" claso r^rograr s fcr t!ie nsntfilly 
retarclecl in tha roston Public Schools* 

^j^hoTnas McAulif f e is an ^ftsi.^tant nuperintenCent of th^a 
Boston Public SlchoQla, As suoh^ he is charnec'^ witJi administra- 
tive responsibility for Doston School Pro^fra^^^ dealing ^-/ith 
llental Health * one of v,*hich is the special" class pror-rair 
for the rrentally retarded* 

Agnes Philips is Acting Director of tha Foston Public 
School's Department of Testing and I easurerents , As such^ she 
is charged V7ith the adrinistration of all testinc- progra^'^s in 
the loston Public Schools ^ includinr the adr inistrr.tion cf 
all Stanford-Binet end ^^echsler intelligence Tomts for Children 
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(^'I5JC) , nsQO as classifying clovices in the ^Jacerent cf plain 
tiffs in ' srQcX^.l" classes for the -entally ratarc-ec" . 

^' ^^ineent Conner^ is Actincj Director of the r.ier.prtr-ent o 
Special Classes in tha Coston Public rchools . ?.s such, he is 
responsible for the adr-inistration of all anecifll class r^ro- 
grar^s in the city, anri has latimate responsibili ty for the 
placer ent of children in ' special " dlasscs for th«> mentally 
retarded . 

Sr» Weil Sullivan is Cor^riisaioner of the State roarc' of 
Education, Comnonv/ealth of Massachusetts. such, he is 

charged vath adi-inis tration of all eclucational nrograiTis 
ffandated by State statute ant' crovernBri by Ctate Eecrulation 
including Special Class Prof-rar^s set forth in G,L, ch . 71 «;4r. 

T-^illiam Philbrick is head of the Division of ffnocial 
Classes, State roard of Education, Cnnnonv^ealtJi of 
liassachusetts , As cuch, he is responsible for the adi-inistra- 
tion of all special clase procrra'-^R In the Cornonwealth of 
Massachusetts anc; enforce^snt of all State statutes anci regula 
tions appliQable to those nrocfrains . 

Milton Ggeenblatt i s the Cominissionar of thr^ DepartrGnt 
of I ental Health of the Conmonwealth of • 'assachuaetta . ^.s 
such, he is chargeQ %-'ith the 7Sr\T«,iniatration of the 
naasachusetts Departnent of r'antal Health and'. %?ith the 
responsibility of pror-ulgatinrr , with the Ftate Department of 
i;cmcation, regulations for educational proc'rai^s n-andated by 
State statute including Special Class Pror-rans set forth in 
G.L.ch. 71 -346. 



PTATJJ: EHT OF FT^CTl. 

5. All of the croup one plaintiffs, includir^ the nnrnr 

plaintiffs in that c;roup , have been rds'^la^sif ic^c' r^entally 
ratarded, and as a result of their ^IsclasRif ication have )/een 
rmvovmc. fror^ o regular clfiss and r-i^ced in rla^ses crer^teJ ^nr 
Tt.entally retarded ^tutlents under r . L. c^i , 71 ^^6^ 
C. All of the groun t^*o plaintiffr, inclucfiinrr the na^ ed 

plainl-iffs in that aroup , hp.ve been risclagsaV f ied r^entally 
retarded, and as a result of their r isclasaification have J'eer 
denied the right to r.ttend classes astabliBhed by State Is^-^ for 
students t*^ith their particular educational h?»ndican^ e.c*., r,L* 
ch^ 71 :;46 H (classes for erotionallv dinturbRd)^ G.L. ch , 71 
S4G^ (clasBes for physically handicapped), r.L^ ch . C9 r5lC,3? 
(classes for blind or deaf), and C.L . ch , 71 ^5 4C-;, 4CL ( 
(classes for percentually hand.ic^pped J , and have been ^lace^ 
in classes created for i''entall\^ rati*rded students under G*L, 
ch , 71 § 4 6 - 

7* The placen'^ent of groups one and two plaintiffs, 

including the naied plaintiffs , in nlasses ^or nnntally retarded 

students is not optional) it is nade T^andatory by a reciilation 

promulgated by the Departr^enta of Education and 'Cental Health 

of lassachusetts : 

^ All mentally ratarded children ^'ith T . ■ b 
7 9 and belo^^; shall be nlaced in special 
classes e^^cept those cases that are 
approved by th^ D^partmer%t of n^^ucation," 
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D, Ihe placer^ent of qroups one ^nc^ tv^o r^laintif f s ^ j nclu^inr^ 

the nar^ed plaintiffs, in classes for rvent^lly retardac; students 
was tri^fjered^ uron info-ma tioii anr. i;*^:^lief ^ ^"^^^^auBO the student 
^*a*5 perceived a behavioral ^rohlc?^- . T>^a resulting placer snt 

in a nientally rstarc'ed ^lass , prirtaril;? ^ecauoe of behavior, 
while other rore relevant criteria fcr referral are irnore-^ , is 
irrational, arlitrary and necessarily^ hi.^^er"' t>e rlace-ant 
decision , 

=^'11 of the arouT^ one and eroup t-^o - nlainti f f s in thip 
action, includincf the nanad plaintiffs, h^ve heen risclAs^if ied 
by the Zoston School defandants m&^^lXy rdta^^ad for a 

nur-ber of reasons including. Hut not li- it^ to, the follovjinc^^ 

(i) Classif icatipn , accordinr to custon^ary nrauctice in 
the Eoston PuLlic ^,chools , is based e^cclus i'^^e ly u^on tests ^^hlc^ 
dia^cir.inate aqains^t ^xn^^ f^r\& ^^u^ ^i ^ n tlf f s in tiidt 

t>a. tests are standardised an a pojrulation ^-'hich is wliit© and 
di^mimilar to the c^rpun ona andi crrouT^ two Dlaintif f s * 

(ii) Classification is baaed upon tests which are not 
adn.ini stared or interpreted by -ostpn School officials sensi- 
tively enough to di^tinc^ni^h Mrr^nr: ^ ijide r^nge of learninc di-*^ 
ahilitias, only one of which r^ay he r^ntai r^^ta^d^tion - 
Eaotinaal cjLsturbajice^ ^irceptual h.an^,ica.p, lack of facility 
with Jingliak i&rieuage , and cultural difference all tend to 
depress the sincle score ^^hijch tJ>^ Li ^ t^u ir^ents yieLd on t^e. 

)^sia of wfaj-ch -QLa^sif i&ation Lb r^^da. 




(iii) Classification,, according to custopar^^ ;^ractine 
in the Dos ton Public Schools^ is baser* u^^nn a ^inr-le tmmt 
score standard for nlaceivent in mr^^a±Fl/ ola^s, BnC sufflciR?^t 
nQCiaml f school^ or hoT\e hackcrrounc; in^nrr ptian is neither 
gathare:^ nor utiliKer' to nut the ruestinn of pnr^rcprx^tB 
classification into a idnir ally nrnf es.^ionpl cnnte^^t* 

(iv) ^a-ca.llec. Boston bcJiOoI nsycholef^ists ^ arc 
imqualifieLl t-o interpret the liv iter alpRsif icatj en i'^m^^ic&B 
that the foston Rohool syster currently er^loys , "'/hey Co not 
utilize nor Co they ! no^^ ho^^ to utilise inforratinn nertaininn 
to a chilcl's backc'round. 7'hey fa not have tiie cor:^netence to 
adniinister psy^hj^Xooical inBtJrur^n^ntR , nnre dGscriptive and »^ore 
diagnostic of a ehilf nroMer , that ^^ould helc vali^Pta or 
in^^aliCate th# results of the intellir'anca tasts that are 
aaployed* Postoii "^^chool psycho lorrists liava Heen rinirally 
trailed, and thtim their testing cesults in an incorpetent, 
discriminatory/ anrl iinrrofassiorwil ola^Aif ication , 
10* Boston *s ' special^- classes vM^ich are essentially 

segrsgatecl from tha regular olase r-omilj^.tion , offer substan-* 
tially different educations to th^ir r^r-bers and CTuarantae 
tliat A child who is r.i.^pJ aoae;; in the proc^rar' ^^ill be harr'ed 
relative to those who Mxm rmlntalndd in the ret^ular nrorrar. 
Rates ting of those placed in ^*sT-«cial' cla.^ses is infrequently 
carried out or. is carried out parf unctorily no that an initial 
classif ioation tends to be final* 



11, All of the groupi one and tv?o plaintiffs vmre placee 
in '-special" classes without accoifdinf ther or their parents, 
prior to placei^ent^ a£.aquate notice th^t such placer^ent ^^o'rlf 
occur or an opportunity to be heard v?ith respect to placement* 
Group three plaintiffs were not given access to any of. the 
information, possessed by defendants, v^hich nurportecl to 
justify ^'Special" class placer^ent; they were not in any '-^ay 
informaci of the significance or conaenuences of such a place-^ 
r»ant,- and they were not permittee; to participate in any r^^ning- 
ful or necessary v^ay in that placement ceeision, 

12, All of tha a^Mpm one anfl tvro ^iaintiffs have been mii^^ 
claEsifiec. mentally retarflec) as a result of the direct or 
indirect actions of the cefen^iants who have acted in bad fait^ 
and who have wilfully disregar£^ ti^ ^flucatioaal interacts 
anci constitutional richts of croups one and t^-^o plaintiffs, p11 
of whom are i.ier:;bars o£ an insular minority''* 

Irraparable Harm 

13, *:isclassification of groups one and t^.w plaintiff S/ 
including the named plaintiffs, in programs for the m.entally 
retarded results in substantial educational, r^sychological , and 
social harm in that toeir inappas^^iaia plan^rent in "speeia>** 
educational prpgsM^^ .guaran^te^l that they will receive les^ 
education than aimilarly situated students vrho have not h^en 
mi^&lasaified and left in the racrular program* In addition ^ 
the longer a mis^lassif ied student reirains in "special" clfiss. 
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the farther bQhind his fallov; Rtucents he fall^ sirca th*^y ar*^ 
constantly i^ovinr ahead eCuca tiona 1 1^/ he necessarily vill 

not progress ^educationally because o"! thR nature of the 
"snacial"' class program. i-oreover, if a j.sclassi f iat^ ntr^^^^nt 
Lm returned to regular class hR will re-?in irrenarably 
because of TiiBclaBBifi cation , since sii ilarl;^^ qituater' ^tvc>r*^s, 
not in '^special" classes vraulc^. have rovec for^^^rd in trei.r 
ec^ucations vThile his eCucation remained' e=i^^ntially static, 
''Special'' educatinn ndsnlacerient also ^^nrJ^F intanc ible rqcIpI 
and psycnological harrs that are sinilarly i^reparahle* 
Individually, the risclassif ieC student.^ sel^-^steeT- goes cc'^r; 
his ability to- .gucc^^c. e^ren at the level at ^'hich lie is ^ipn^-^^^ 
rrops, thus lesseninc; the chance of catchin^ ev^n if rRtur^f^c 
to the appropriate level: he ir eKT^osef to the stlr-nA of ^'snt?! 
retardation whan the tarr^ is not a^nlical^le at all. In arfiticn, 
he nust also sulv-^it to the ^^i^a^r teaser cn^rnjnity prejudice 
about jAental retardation which, nakes it ^T^Tiffinantly r ore 
difficult for hi! to secure higher^ ©ciu^^atinnal n^tinns, an^"' 
near group respect^ vjhil© at the sara ti^a ifoer^ rot receive 
any of the off--^ettin^ benafit^ of an atf^ucaticnal ^rogra? 
raspoELsdi/e only th© nae^rus. of students *^ho ace actually 
retarded . 

Cause of Action 

14. The denial of the richt to receive a rer^ular public 
school education in a regular class to proup one plaintiffs ^-^ho 
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are not inentally ratarded by placir'^ th©"^ in classes for the 
irentally reta^dad is arbitrary and" irratiorLal.^ c'oes net 'SHi-ve 
any legitir.iata or conpellinr- state nur-'ose ani ee-^rives ths'- 
of the richt ta ll-^ual Protection of thp lava in vicl4>tion af, 
the Fourteanth ?!T'enc''.rient in that stut^ents uho are air.ilar to 
the group onm tilaintiffs v.'ith resnect to t'-eir et^ucational 
potential are not ^lAoml in claases for tha retail'? retarc'er'' 
and are par-itted to reaelve a refuLar mclacntian in a rerrular 
Class. 

15. Groups one anf tv^o plaintiffB vrhe are hlach or foor 
are iiior© likely to be ii-pronerly nlacec' in classp's for the 
mentally retardet: than white or non-Doos atu^ents who are 
similar to the group ana olaintifJs in ave^y respect, except 
for their race and iAcoiiie level, in thrt the ranner in v?hlch 
retardation is reasuted hy t'.efehdanta neceftsarily causes race 
and poverty to he cor a sic'nificant cletarminents of placer^ent, 
Placerient of groups one- miC t«» plaintiffg in classes for the 
mentally retarclad^ therafose, violates tlieir richt to TT^oal 
Protection of the la^-^s in violation of th,& Fourteenth 
Amendnent , 

i6 . The denial to gt^up pLaintiffa 'fho are not r'sntally 

Mtarfied of the rirjht to receive a specia,! e«'*'ucation in a 
Glasa created for their fecial educaticti meads hy placijip 
them in claaaes for nientally retarda^ arbitrary and 

irrational, does not sa^^ an^ l«gitiit*t4 or coF^llinr state 



purpose and deprives tho^^ of the rlrht to Trnal Prntecticn of 
the laws in violatiori of the FDurt^antJ^ Pr^nevmnt in that 
studento who are si^^ilar to the rroup two '^l^inti^fs **ith 
reBpeat 'to their s£^ueati£y>al potenti?! a?re not nlmoQc ir cXp^oqs 
for the nentaily retarc:©^^. and are nernittef to rec^^iTO -*r. e^'v,ca-- 
tion in olmn&mH creRtetf frr their nnscic^l e^^ucation nr^at^^ , 
17, The r.enial to groun one plainti:^fs v^'id nrn rot ;f3ntally 

retardecl of the ri^^^ht to receive a regular ^ublic school mr^ua^- 
tion in a regular cIpss by ^lacinr ther in alassea for the 
pfisfcally retarded baser upon a numerical I . score of Imsm 
than 80, and otiier data Tjhich is either irv^ro^^rly evaluated ^ 
Inooinplete or jiat rationally related to tiie decision to place 
^ student in a clAse for %t>e n^ajnt^lli^ ar'ji trar'^'' 

3nd irrational, does aot serve any l^criti-r'^t^ or cor^nellincr 
stata. purpose and deprii^es ther of the rirht to nrual Protec- 
tion of the la'/s in violation of the Fourteenth endrent in 
that students v^ho are sir ilar to the ^ron^ one nlaintiffR ^-^it^ 
respect to their ediicational notential are not placed in 
classes for the nentally retarded and are ^^err*itt^d to raoeive 
a regulaj: education in a refTUlar class, 

IE* The denial to r«>up t^ro plralntirf^ K^ho ar^ not rentally 

ratardad. q£ the Ei0i^ to receive a .sneciial educa^tJ on in a clai**^ 
created for tJieir special education ne^^s hy ^li^cinc tjif^r in 
classes for the irentally retarded Imls^ unon a jaur^arioal 1,0* 
saere of l^s« ttian 80 r and other data vjhich i^ either ir^ro-- 
petly -^\»liiafced^ inooci^f^late or not^ rations lly related to 
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the cleeision to place a student in a class for the r^entally 
retarded is arbitrary and irrational, does not serve any 
legitirate or corpellinf state purpose and danrives the:^ of 
the right to Equal ProtectiQn of the lav/s in violation of the 
Fourteenth >jtiendment in that students v^o are si^^ilar to the 
group tv^Q plaintiffs with respect to their snecial education 
needs are not placed in classes for the nentally retarded and 
are penT;itted to receive an education in a class created for 
their special edueation needs , 

IS* The inproper plRceT^ent of CTrouns one and two nlaintiffs 

who are not rAentally retarded in classes for the r^entally 
retarded daprivas ther- of an errual educational opportunity and 
therefore violates their ri^ht to rcrual Protection of the lavTg 
under the Fourteenth ^r^endnent, 

20. The failure of defendants to ci^© Plaintiff stiicants 
and parents adecuat© notice or any ot^nortunity to be heard 
prior to denying therr the rirht to receive a regular education 
in a regular class by placinrr tlieir. in a class for mentally 
retarded students, a decision v/hich has significant educational^ 
social and psychological effect, deprives plaintiff students 
parents of their right to procedural Due Process in violation 

of the Fourteenth AF'endn^ent * 

21, The failure of defendants to pe^it ^rou^ three plain^ 
tiffe to have access to their children's records includinf', 
inter alia , the results of intelligence tests and Lehaviour 



reports, c'eprives ther of rirfhts nrn the essGnc^ of b 

denocratic society, to v^it: * to irno^^ therefore th^^ ' rir ht 

to be involved in their cliilcrcn-s ar^ucation-" , an^- the rir-ht 
to petition th.c? r-ovftrnrant for reCrmp.s of c/rieva.r -as in viola- 
tion of the Firmt, ninth, mnd Fourte*^nth ? rmnC,r^mrtm . 
22* Plaintiffs have no aclenuate r^^mc'v mt la^^N 

T^:2nrF0RC, rl^ir»tif£s r^^r that tbi^ T'onorahlG Court ^ 

1. ^^t'^arC each of the narsc" ^Ip.intiffp anc". each nlain^ 
tiff within the class t^at rlaintiffn renrenent ?20,0ao in 
corupensatory anC. punitive ,;ar\artas, 

2. Issue a cieclaratory judq*^ent^ nursuant to 2? U.f.C, 
S2 201, anci a peri-ianent injunction, ueclarinn anr^ enjoininc: that 
no child r^ay he niaGet" or retainer' in a *'sT^eci?l' class in the 
City of Bofiton unlesn anc. until the follov;inrt r^raca^^^urep are 
conplieci with- 

A* In order to overriee the snncif ication anf inplerent 
ation of the particular rQ^'acies C iBCvymseC helots a ^^ecii?l 
Comniisaion on InSivirlual Ec^ucational iTeerl^ (hfsreaf ter ^ 
''Comr.ission*- ) shall he establi.^her\ consistinc: of nine (9) 

The Corrission sliall be constituted by the <^r^^oLnt- 
r.^ant of one i;^e:Tiher each hyi 

1) the ConuTionwealth 's Cor'rissioncsr of reeducation t 

2) the Coprponwealth *s ConriBsioner of * ental 

Ilea 1th; 
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3) the ComiAonwealth ' s COininisaioner at RehaJ^ilita- 

tion, 

4) the Presiaent of the ilassachueetts rsychological 
Association^ Inc. ; 

^) the Presiuent of tnm .lassachusetts Psyciiological 
Center , Inc * ^ 

6) tne iiayor of the City of Boston; ana 

7) tna unairiaan of the Boston School Committe©* 

Two neniDers to the CoLin\ission shall be parents of stu-- 
uentG in the iioston Scnool system and they shall be appointeu 
by the Title I Parent Aavisory Council to the Doston School 
Coimnittee, 

The Commission shall serve until June 30^ 1D73, at 
\/iiich time its powers and uuties shall be assumed by the agency 
or agencies which are required to exercise those po\/ers and 
duties at the tiiiie — but that agency or those agencies shall 
GOiitinue to carry out iiau spirit and direction of the 
Coumission * 

'rhe uefenaants and their agents shall cooperate fully 
;^/itli the Coffiinission* 

B, Wo student shall be denied the right to attend 
regular classes^ because of **special education needs ^-^ unless : 

a* he is given a "battery of psychological tests*' 
(as uescribed below) that are rationally related to a fair^ 
Dbjective and corapetent L*etermination of his individiual educa- 
tional needs ^ 
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h. The te'^ts nra pc'^-^ir isterpr iy a 'Tn^'chclo^in t 
V'ith cfualif icationG nnt le^s than tliOBe '"rGscr if 'nr' t)in 
/j-'terican Poy chDlogical / n.^ocif* tion or )-y ^ ^c-iool ^svchnloriFt 
f unctioninr under thr c'' irecl: ^.nC of f f%ctivG s^^^&rvision of Ri^.ah 
a psyclmloc^is t ; 

'rh© stucent anr^. bis nar^^.nts arn ^ivcn nottao , 
access to all clccuirsnts, anri a prior hnprinr- vlt^i resnrct to 
hie future ec-ucational r'lscararit: anr' 

riaae^^ent in other than a ranul^r class is 
rationally relates solely to the students ' s^ecirl a^^ucational 
needs as c eteri .ine?d by i^^roci^ ^.urrB^ ar^r^rovt^c' hv the Ca^r'isflion, 

C. Thn Corj" ission mhall ^^^onify T^sychiclogical test^ 
recon'niiier; ty tha nn^^cholorioal ^^rofoppjon rationally 
related to the corupatert c'eterr ination of er ucational neer^,. 
from ijhlch e^cai Iners sijall RRlect te^t^ aT-^rrc^ria te in their 
professional judfinent i^Tor tha e^/aluatjon o^. t^^^ ne^rs of aach 
students TiJach such avaluatien shall inGluc'fs the acVunis tration 
of at least one indivic ual test of learninr^ aJ ility 
(' intelligence ) ^ anJ r^ay include tests of acp"''a 'in achievement^ 
perceptual motor functioninc , or perpnn^l or social a^"* ju^ tp^ent , 

In addition^ the initial screcninr^ shall conform to 
regulation t-3 of the bepartn^Drit of rducation (-"^hjch r^rnires 
the taJtinr of the r^eclieal history and a radical ^xar ination ) , 

D* Until the School Departr^ant has suffiai^nt ^^ro-^ 
feesional staff to carry out these reredie^^ it 3hall contract 
such serviGas fron local PBycholoc^iGts and rantal hGalth 
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agencies (such as hospital outpatient f-Qnart-ants , child 
guidance clinics, the Massachusetts PnycholocrS.nRl Canter, Ire, 
and the liko) wl-.o have bsen PT^nrovec" for thi.-i \i^a b^r tha 
Corsriission . 

I'ha selocfcion of a particular r.gychQloc-iat ahall be e>t 
the parents' nrerocrativo , previcUncT thfty e.-ercl»« their option 
to choose v^ithin a reasonable perion of tir-e. 

E. f^ll chilrlran no*? in '■aT-iecl«l ' classes or on iraitinn 
lists for placaroant in such class^.r. shall h© xa-evaluatec" 
in-nteciately anrt reclaspif let' as to their special arneational 
needs (if any) by iieans of tjie arlrinistration of a hattery of 
psychological tests by a psycholc^iot (or under the direct 

and effective auriervision of a pBya)ioloftlst) , as nreacribect 
by the Corj. igsion . 

Cuch. re-evaluations shall ba T^firforr'er on or before 
aune 15, 1S71, 

F, ;^11 chilc.ren '"ho have been irnroperly '^lacer"' in 
'special' Glasses shall have a special transitional prograr'. 
established to servo their particular educatinnal neet's . This 
special transitional prograr ahall he aesir^nef"' to conT^ensate 
the rdsclassifiocl chiia for tha educationAl Ibsa sr.ffere^ by 
hira while niisclasBifiefl ancl ray inclurte snecifll s 'all-r-roun 
instruction and/or tutoring ancVor groun or inrivir ual ccunseX- 
ing prior to the placernent of a child in rernilar clasaeo . 

It is recomAancleu that the Coirrission conaic'er the establishment 
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of srecial physical facilities on an interin ha.^is for these 
purposes that Lm , a '*catch--u^ school' ^trffec"! hy apprcDrriate 
specialists . Such a school liiay offer he In Ln pre-\focational'^ 
training natters as vmll as rore rimr^iQ ' prescrintive teach-' 
ing'' . Guch a sehool should also be sufficiently intensive to 
facilitate chilrlren'S placerient in reffular elapses (or v/horGver 
they belong) pronptly. 

G, I'he Cormission Rhall sturdy ^-^hothar tR^ts for 
' special' class placerent shouln be acrinig tereri on a contract 
basis only or an interi^' basis or for an infAfinite period, 

H* ITo child shall he placed in a " special' class 
baoeci solely upon an ^l.Q* score'; nor shall he hm placecT in 
a 'Special^ cLass unles^s tlie nftec for special educational 
aervices han bc^en e^ tablishec"^ in ^.n objective^ cor^petent and 
professional riannar, 

3, CSrant such other relief a^ Lm just anc^ nroner , 

Py their attorneys ^ 

itichael L* ? Itnan ~ ^ ^ 
noston Lecral Assistance Project 
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. INTRODU CTORY STAT EMENT 

AssGrting the jurisdiction of this Court under 28 
U.S.C. SS 1331 and 1343, Boston Public School students and 
their parents bring this action to put an end to' the v/idG- 
sprDad practice in the Boston School System of improperly 
labGling children as mentally retarded. The plaintiffs 
basic legal claims are that to their detriment they are being 
denied Equal Protection of the law^ in that thoy are being 
put into a class, mentally retarded, upon a discriminatory 
bBnxB and without any rational or compelling state purpcsa 
to justify the classification. Secondly, they claim a dcni^il 
of Procedural Due Procoss in that thc^ process of classifvinr 
children doos not include any opportunity to be heard. 

This case is prosfintly before the Court upon the 
defendantfi* motions to dismiss. The City of 'Boston dcfGndants 
assort two bases for their motion^ ^ lack of jurisdiction and 
fanure to stfitc a. claim. The State defendants, in addition 
to asserting the failure to state a claim as a basis for 
dinraisEal, also assort that thoy arc not necessary or prooer 
parties tc- uhir action and that plaintiffs have fai3od to 
PMhaust administrative rcrnodics provided by G. L* Ch . 71 S4Cn. 

Aftor rovJewing the facts, as sot forth in the Conpl:;^r 
plainhifis will respond to each of defendants claims for dir^ 
minnn] . Those clninis, as v;ill show, are totally withDut 
jioriL, and pniintifis^ thorefprc, believe that it is npprGi.'riM 
far tha Cc'iirt to nurMnrj.ly deny botli irotlnnn. 
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STATEMENT OF THE CASE - 
A. The Plaintiffs 

This is an action brought by sc\*^en ' named Boston Public 
SchdoJ students 'and their parents. The named plaintiffs bring 
this action as a clase action , pursuant to Rule 23, F.R. Civ. 
P ^ f on behalf of all other similarly situatsd students and 
parents , 

Three of the namGd plaintiffs 

are presently being denied the right to receive 
a regular education in the Boston Public School system by bcvinn 
placed in so = calld'd ^'spcciGl" classes for montally rotardod 
children, establinhcd under G,L, Ch . 7i. §46. Tho complaint 
alleges that these three plaintiffs^ although classified as 
iTiGntally retarded, are not in fact rGtarclcd, and that thc^y 
should be recoiving a regular education in a^ regular class. 
The complaint also alleges that plaintiffs 

are not in fact retardod, although classified as such^ i.nd 
that tlioy should be receiving an education suitable to tiieir 
particular needs ^ and those particular needs arise because 



* The v^idosproad mificlassif ication of students 
in Bcsa^ton as retarded has been docunien t\ u in a 
recent report. The v?ay Via Go^ To fi chool , A Report 
by the Task Force on~ Chi Idren^ Out of fichool (1970) 
at pp , 37-50 (hereafter Task Force ' Report) . 
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they hiive emotional prDblcms . See G*L. Ch.. 71 §4 6 H. Finally^ 
pl£iintiff£j ^ . who arc presently in rogular 

classos, v;crG mi sclass i f icd man tal ly retarded find placed in 
"spcfcial'' claBtfjG^s' for a numbGr of years. The complaint alleges 
hoivovor, that ob a rosult of their misclciss if ica t ion these two 
plaintiffs have suffered ©ducaiionnl^ social and psycholocf ical 
harm and tJiat a program has not been established to attempt 
to compnnrnte th.em for the harm thoy have suffGred, 

All of the named plaintiffs; ore "]:Dor , They have , 
thcjiroforo, boon permittocl to prnoped in forma pauperis in thiF^ 
action bocauKo of thr^vr poverty. Tv;o of the nanod plaintiffs^ 

arff uiiito; the other five plaintiffs Lra 

black . 

B . ThO ncronda?\ ' s 

The d o n a nd n n i: r> in t h i k notion arc i n tv;o c a t ego ric€ ^ 
The local defc?nd/into arc moTiibc^rs of tliO Hoston School Corirnittcc 
and other ^^choo] offieialF who hn\^e administrative responn ib i. 3 : t 
for clafittl f ying Boston School children Hn^. p]ficing thorn In 
"fijjocjnl" clc. :.rnF5^ The Ktate defendants nra the ConiiTiissi onore 
of !-;diica t: irn nnd ^tc?ntal flonit:h and tho hend of the Divinion o^ 
Special Cl^ncf^ in the nopartr^ont of Kdurn t itui , The Conru r^^^ i o:i^ 
hijvo l^hc viLini^to ronr^ons j hj 1 L ty ^ under n.T.* Ch , 71 fl-in, fc.i 
1 ho opo r,-i 1- :I r n of oil " npoo i a I " c1 ^- pro^j rain?^ i n the Co: ^r.-on - 
v;c.;:1th, iio honcl of tha DiN/JBion c^f Bpcc:i':il Classen in th.^ 
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DepartTtient of Education also has administrative responsibility 
for all "special" classes in the state. 

C. The Misclassification of The Plai ntiffs 

ThG ba.glc complaint of the named plaintiffs that 
they have been impropGrly classified as mentally retaraed, and 
that many other students have beon similnrly mtsclassif ied . ■ 
The Task Force Report concluded that morG than ^ twice as niany 
students. in Boston are classified retarded than should be so 
classified : 

• experts in the fiold of rct^irdation 
knov' that a public school system the 
size of Boston *s is cxpocted to have 
about 1500 ehilclrcn v^ho neod -v.ccieil 
educational servicos due to : . -^nh ired 
niental abilities. Yet the nuribcr so 
identified by the Departinent aoprcnches 
4000 . , _ Id. at 37 . 

The v/idesproad mi solass if ioa tion of children in Boston as 
mentally retarded occurs for a numbGr of reasons. As allowed 
in the plaintiffs complaint (para.^0), tho tostB which are 
utill2ft;d to Classify ^ Children discriminate .loninst poor and : 
black children, the tests are not administered or interpreted 
by BoRton School officials sensitively enough to distinguish 
among a wide range of learning disabilities, class i f icn t i on 
is basod upon a single tost IQ ficorc witliont taking into 
account vital medical, school or hor/o hnckground informntion, 
find so^c£illnd Booton "School psychologic tn " are unqualified to 
evaluate i\ child ^s intelligoncG causing incoippoten t , din- 
criniinatory iind unprof ossionnl clansif ica tionsi . 



2GI 



The widesprGacl rrtisclaasif ication of stuclcnts as mGntall 

retarded is also caused^ as alleged, in the complaint, because 

parents of ehilclren who are elassifiod as ratarded are not 

regularly permitted to participate in the evaluation of their 
' If 

childrGn ' s educational needs , are not asked to providei in formn-- 
tion about their children's backgrouncl or problems and arc iiot 
askdd to provide a hoTne perspectivG to school inforrnation 
regarding their children's needs or problems^ The failure to 
consult v;ith parents about their childreno' education is not 
only an ^'important factor in the misclassif ication of so many 
children'' (Task Force neport, Supra at 40) , it reflects a 
callous dir.rocjard for the eKpoctations and aspirntions of 
people for their schL^ol system in ^a democratic society* 

n. The Harm SufferGd by Miscl as^s i fi cation 

The pla in tiff s allege in their complaint (para. 13) 
that continuing and substantial harm is suffGrGd from mis- 
classification. Harm_ is suffered not only bcGause "less oducii- 
tion" is prnvidod in special " c las hc s , but also because - 
oxpORuro to the "stigma of rotardation*' causes fi loss of 



* Thcj defcndnnt Connera has boen rjuatcd 
rcrrjcct to hin ^^icws of parent involvemcnV in 
"s^pocial" clasE placGninntt "It doosn't matter 
if tlia parents knov/ or not. That^s not my v;orry ; 
Tas}: Forco Uoport, Supr^t at 40. 
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*'self-esteem" and a loss of "peer group respect*^ in addition 
to other "intangible social and psychological harms'' resulting 
froiti the isolation which follows the latacl , rotardad child , 
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* « 

1. THIS COURT H^S JURISDICTION OVER. 

THE CLAIMS ASSERTED IN THE COMPLAINT 

! — — — ■ ____ — 

Plaintiffs eomplaint asserts jurisdiction under 28 
U*S*C. §1343' and 28 U,S.C. §1331* It alleges that dafandants, 
acting under .color of stata law^ are engaging in a preicticiL' 
of misclassif y ing Boston Public School studonts as mentally 
retarded based upon an arbitrary, irrational and d iscr iminn r y 
procesc of evaluating the intelligance of students and plric Lng 
them in "special" ala^ees . The complaint further allogGs ^h:i t: 
the cause of action arises under the Fourteenth Ajnendnie^nt anc= 
it seeks ; inter alia , compansatory and punitive damages of 
$20,000 on^behalf of eaoh misclassif ied student. 

In BejLl v.^ Hood . 32-7 U.S, 678, S81-SJ (1946), tho 
Supreme Court set forth the criteria v;hich this Court must 
apply in determining whether there -is jurisdiction* The CciirU 
stated that general allegations of constitutional violations 
confer jurisdictipn upon the Court unless the cons t i tu ti i onril 
claims are imirtator ial or v;holly insube tantial Eind frivolous . 



*Boll was a case in v^hich jurisdiction vra-i ^K£^c3:tc^ 
ITTTHHr 28 U.S.C, §1331. It is clenr thFit tho 
gonc3i-al standards v.'ould apply for de termini i ncj 
jurisdiction under 28 U,S.C, §1343, Sec ^Iro, 
Bivons V. Si X JU n k ii o \: n A g^i t s , 400 2d 71R, 72r 

(2d. Cir, 1969) T g_irnbaun v", Tri^ssgA ^ 3^ - 
BQ, 8 9 (2d Cir. 19 0 5") . 
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Clear-ly, plaintiffs claims (discussed in greator detail below) 
of bGing dGnicd a regular education by baing improperly labolctl 
mgntally retarded, because of a teating procGss v.-hich cl i s - 
criminatoa ag^iinst black and poor children, are not immaterial, 
insubstantial or frivolous Equal Protection claims. Sam, 
HobBon V. Han^Qn , 269 P. Supp. 401, 511-^14 fD.C.D.C. 1967) , 
BS^IA EHb nom, Smu^ v. Hobsen. 403 2d 175 (n.C. cir. 

. It would be equally difficult for defendants to 

aoGort that the claim that children are being denied the ^icrht 
^to receive a regular Gducation , by being lataclod retfirdod, 
without aeeording the ehildren or their parehts any opportunitv 
to bo he^^rd, does not raise ci sub^itantial claim of a violation 
or proecdurjil Due Process. See, Di:-:on v. Alcibomn St nto Bo nrc^ 
or ndueation, 294 F. 2d 150 ( 5th " Cir . ) , ec^r t . donied, 3GD U.n, 
930 {1961), It Lm, .therofor^, the obligation of this Court to - 
''a^suHio jurisdiction to docido v;h^ther the allegationB state 
a cau-c of action on^v/hich the Court can grant reliof ss vrcl 1 
an to detcrn^ino issues of fact ciri^ing in thcj con trover cy , " 
Bc^l Hood ^ supra at 6 82 , 

PJaintiffs assert the j ur i Ed it. u i on of this Court vniclc ]■ 
botli 28 U.s,c. S1331 (federal question jurisdiction) and 38 
U.S-C. §1343 {Civil Rights Act) , Having ciaiegod ntntc^ aclrtcn 
ana i\ non- frivolous cons ti tu t ioncO cHaini, plaintiffs have, 
estabDin}icd jurisdiction under section 134 3 , it not being 
naacynr ry to ^nlloge a monetary amount in con trtTx^or s v for 
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j u r i ccij u L ional ' purposes under the Civil Rights Act* Hnguo v* 
CIO , 307 U.S. 496 (1939). 

* Because father© is clear jujcisdiction over plaintiffs* 

claims under the Civil Rights Act^ it ie not nocessary for thi 
Couirt also to dwell upon its second statutory b^sis for 
jutiscliction , 28 U.S,C. §1331. That additional toasis for 
jurisdiction exists^ hov/ovcr^ because pl,.iintiffs have alle^ad 
that the amount- in controvarsy for each individual plaintiff 
o>:cccdfei $10^000^ Bell v. Hood, Supr^ , That claini can not be 
rGoai^dad an frivolous or insubstantial ^ " Hag uo v, CT O , Suprsi^ 
in vicv/ of tha aastL of providing a compensa toi^y oduc^tioii to 
the- mi E;c:ln3s i f icd etwidGnts and in viev/ of their unliquj dated 
claim to comnnnBato them for tho od incn t io n a 1 / eooial and 
psychologieri 1 hrirm it is allayed that thes' sufforod fi-om licinrr 
i.mpropcrly labelod niontjilly roUfirdod. Cf . v: i ley v, S i n ' ; lor , 
179 U.S* 58^ GS (IDOO) (claim of $2,500 unliquidated damagoB 
for dtjnial of righ't to vote hr-^d sufficient for jurisdictional 
purposos) . 

I 
I 



2, PLAXNTIFFS HAXm STATED A CLAIM 

UPON WHICH RELIEF bU\Y BE GRANITE D 



Thie casQ^ as previously stated^ is brought under tha 
Civil Rights AcV of 1871, 28 U,S,C. §1343 and 42 U<S.C, §1DS3, 
Therefore^ tho standard by which this Court mue t Gva3 un tc 
defendant-s motions to dismiss for failure to state a claina 
i^ well established: 



A case brought undor thr^ Civil Highta 
Act should not bo dismJosod at tho 
pleadings stage unless it appears "to 
a certainty that the plaintiff would be 
entitled to no ro3 i of undcar any ataLe 
of facts v/hich could be piro%^ad in sup-- 
port of hie claim^" Ba rnos v. Morritt^ 
376 F. 2d 8, 11 (5th Cir. 1967) . tKTb 
strict stitndax^d ia consistent with the 
general rule- Sgo 2a Moore's^ Suorr^ at 
2 2 4 5. 



Holmos V . Kow York Cit y Hours ing Authority , 398 r. 3d 2 62 ^ 2C:: 
{2d Cir. 1968) / . 



A - The Arbitrar y/ Irrc it ional and Discriminatory Manne r in 
Which Boston Puljlic School StudontF arc Cln^^Fiiricd Mcnt;.]lv 



Rctardod neninF. Tliem Equal ProtGCtion and Diic^ Proaoa;^- o 1: T n\ ^ , 



In oRseecing plaintiffs- c]aim that tlicy are hoi:\cf 
donied llqual Protection of tha l^nv/H , it Ih onnentir^j thni it 
}^ct iu^:^erstood vdv^;i t plain tilrfE^ nro not clninid ng. F^rrL^ 
plaintiffs are ng t claiming that it i.m uneon^ t i tu t i onn 1 fnr 
ti fichool f^yntom to group studrntri ciccordtncj to thoir ^lan^c^t \ 
abiljt^f'. Thu^^, thiK ease doen i}£j^ ehallango tracl^tng^ in i;hc' 
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r<^?y>ton ScTlino^E). Sacon l^ plaJntiffn sira nnv a} axmincj thab it: 

i nncori £; t i t i on ji 1 for a Hchool s^^vjLnm to ofjttibliEih :i soprirj^te 

rirogrrrm for ntulantis wiuj nrc ru^ntally rotairdocl. What plnin- 

1. li^rcfo numbers of f:l.iidontf^ in Borition arc being 
dc"-: i ' ^ui n^jVinl ad ii a n t: i on a 1 opportunity by boiny iinpronci'ly 
Irih-cloci r o t: a T^d^:'(! and placad In inferior claKnoL^ wliiali pi^ovjwK 

r vUin/i t i c ^ ■ % than regular clannr^r. 

2. A i y n i f i frn n 1 1 y di::p2rni>ar t ionrito ni.^:nbar f stiicViLt^i 
a i-E BnF\l^^n v:] ^ = impropGirlj" Jabolod retardod nro b3 ack Or 
pC'v.i^. "I'lii- or/oct or tlio proeoL'K wliicli proiluepn i donpj'c 

r i ? r^ 1 ^ .1 r L i on # tho^^oforo^ 1b tin d 1 it a r i n i n a tc ag^inn:!; 
i n o r i t; qroup^^ . 

3. a'ho proCiT^nB of H nliQ I i nc| ^ titdon t a rotnr-derl in 
Bo::;trjn nnd ^ctiy^tiL, tber^ an cquril od -i t 1 nn 1 op r^o ^ n 1 t y 
tr:-t\^11y rb I r:^' and docn not boar ^any 3=ational relationship" 
■ ■ tii; r;t..Lnvnr\^ pnrnnrir^ of pi'o\^idjnn ^ £:pocln1 odiiriition to 
^; 1 1 :^ ^ n t ^virT. 5;pOGinl nocd£S * 

4^ . Th :^ rrooor;n of labolincj sl iic^onts rotnirdod in 
Rr':-V-"n pr i --^^ f;: fin o%^or-- i ns^l t\^r- clainF^^ inclndincr nany ui t v\ U: ■ 

iii-a not^ rc^tr.rdnd 4. n v;gIT Bor-o ^;)vo arc rc*t :irdec!, arul 

t br r;vc- 7- 1 r\c 1 iw^ i on of BO niony nr^n- r o uardod students is incon- 
ni:'-t,o:\L, v-lLb thv= H*^c.ti:Lory purnnsir of proyidino a f-pcciz:! 
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educaticn only to studants who aro in fact ret^r^dod , and is 
alsototoilJyunnaoGssary. 

5, The do f cjicl an ts should be coiripcllcd judicial 
order to changcj 'the procoss or labeling students rctai=dc:I so 
that Btudantn will no longer bo denied an aqunl educational 
oppoz-tunity bocauso of their race, booausc thoy aro poor, or 
beoauso of an irirational alas s i f lea t ion proeens* 

Tho first qviostion vyhicli this Court niust consider 
v/hen OKamining plaintiffs Equal ProtGotdon claim is the 
nppraiir -j a t€i f.tandnrd for evaluating that clnim. Unclair tho 
dasslo toet of evaluating tho claim, tho Court must dctormino 
whoUKer tho classification bears any rational relationship te 
the . statutory purpas^a, E-G*^ TjOVV v, i.ou i^ieina , 391 U.S. 68 
(IffGS) ; Ugsjiaw V, Mc::a mar a - F. 2d - (1st Cir < Deceml^ax^ 30^ 
1970) . THci ^tat-uto involved in this CeiSG, G.L, Ch . 71 5 6 ^ 

has mn obvious purpose- v,*hich is to insure that the spDclal 
educational needs of^ montally retardQd children ere raot by 
gf; tabl J shi ng a special program for them. SincG the plaintifrs 



* For a general discussion of the strindnrds to 
bu applied in varying nquhl Protoction contexts sco ^ 
* Moto • Dovclopments in the T^aw - nqual Pratoction, 83 
Harv. I., Hqv. 1065 (1969) . HGrcaftor Equal Protec-- 
tion j\'otc) * 
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in this case arc not mentally rattireled and hava no educii t i onal 

nerd for a fipoci-nl progr^im am tnblishod for mentall\' re t^. rdcd 

children, it 1 afor 1 1 ori that thoro is no rational basis 
IP . 

for ciaKBifyincj 'them retarded, plsicing them in a prograr; which 
iin not clc^r^i cjnaol foir thsir needs, and dopr±%^ing thori of a 
r cgula r education* 

Tf the clofonclants aan coirc forth v/ith any rotion^l 
b^Bia for a classi f icnt ion of non ratardGd childrQn as 
rotardad and for placiiig non -r t o rdad children in ^ procrrani 
acinignacl only for ratardcd children^ plaintiffs will bo quite 
5^urpri5tod to £jay thn least. In tho ovcnt that such unlikoly 
event wc:ra to occur, plaintiffF wish to suggest to tho Court 
th/it inthor than applying the rafstr^inGd classic test of 
Kcjufil ProtGation to their olaj.ri^ it must apply morc^ restric- 
ti -^c teat in which the State niUEit dcnionstrate that tho clnssi- 
fication i rGquirod by a "compelling" State intorost and the 
Icry i t i niricry of that interest shouD.d be giv^n "rigid scrutiny" 
by thf^ Coxirt, Rigid scrutiny is roquired in this caso Cor 
ti^o renf^rn^i. First, the interest affGctor by the olassifica-- 
Lion in a "fundamental intorest," the right to an equal odluao.- 
tional opportunity. That the right to £in oqual oducational 
c^pv n r t\3 n J 1 y in a " f unci amen ta 1 interest" has bean nadc clear 
ty the n-prc;.;o Cr.iirtr 



Today* educatiion is porhaps the most 
important function o£ Rtata and local 
gover rimcn ts .... [It] ia a right: 
which must be made av'ailablc on ocjuaL 
terms * 

! r 

Brown V. Ba&rcT of n ducation^ 347 U*S, 483^ 493 (1954)* See 
alBo^ Equnl ProUQation Note, fiupra at 2 120 ("Fundamental 
interosts arranged in aecending ordor of importanee^ aro 

interests such as eniploymen t , education^ and voting.") * 

The Second roa^on that this Court must rigidly 
scrvitinize any claimc^d compelling interest assorted by the 
State to euppoaft the classification im that the classification 
in this case im ^'suE^pect." It ic "au^pQCt" in throts separate 
v/ays , Firsts it is nllegod that the classification di^ca^iminatCi 
on the iDAsis of race. Soe^ e.g. Mel^aucr h l in v. Fl.oir idn , 379 U , , 
184 (1964) . Second, it is alleged that the classification 
d i scr inina ios against persons because they ax'e^ poor. Sao e. 
g. Grif fin v. Illinois , 351 U.S. ^3 2 (195G) . Third, it is 
alleged that tho classif lea t ien discriminates .against a group 
which is relati\^ely fmiall^ particularly vulnerab3.a rind 
political ly insulated. Sec, United S ta am v, Carolena Products , 
r04 U.B- 14 4 n, 4 (19 38); H obson v. Hans en , Supra at 507-OC, 

^fhen e::afninnd with "rigid scrutiny^" it Lr clenr that 
tha di ncrin^nnr^tory , arbitrnry anc^ over- inclun ivc proco^^s of 
aieisni f y 3 ncj cl^ilcT^on retardnd in the P.acinn flchoolf^ is- 
uneonntituti . In the words of Judge Skolly Wright, . . . 

tlic only cNpinnatian defondantf^ can logi ti ntately givo for thn 
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pnttorn of claB.;iri^ tion ... ia that it does reflect students' 
fitvi Ti tle--: . If the diacriminntions being made aro foundod on 
anything othor thun that, then the whole prcmiao for 
.r-alocrnti nn cortain studontB to curricula dosignod for thos© off 
jinutad ^ihillLy reollfipsQs] la at 513. sinca plaintiffs 

hnvo flUegcd that tho e I as f, i f i ca t ion s arc not bnscd upon ability 
but rexi hc-2r upon rnca , income or incompetont Gvaluations , the 
Pli! Intifrr- hfivti clonrly stauod a claim undtsr tho Equal Protcc- 
tiion clfiimc , 



Tho plainliifr^ more i^pcai^:xa cl^im thnt they are 
dif^criminataVi ngnlnst bocsu^o of tho use of a ^tandaird intolli 
gonac^ t:o5it and a snnglo JQ Bcoro tio effoctuaue placement ham 
boon rc-uogni^od in both school ^nd oniplQyinQn U contents. Xn 

Supra, the Court held unconstitutional tha 

gc-neo to- tin ro us^od to assign F^tudonts to abi 1 ity ^grouped 
tracks. Tho court found that: 

Boca una those toste uro ^ t^ndRrc? ised 
primnrily on nhd nra rolevant to a 
. iii tc^ middle alnBn araup of students, 
v.\,uy nroduoo inaocfLi ra tie zinrt n^isloading 
tost ^corofi v/hon nivon tc IcM^^r class 
nnd :ocfro studantB . a rcsuJ rather 

thcin bclncf cla'^i^ifiod aacordincx to 
eihiljty to learn ^ thonc stuclontST are in 
roaiity hoing classified according to 
thoir f^oe J o-eeoncrnic or racial status 
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In Arr ing ton v.. MaRfiacrhuse t tg; Bay Transportatio n Au thor i-by ^ 
30G F. Supp. 1355, 1338 CD. Maso , 1969), Jurlgo Gnrrity held 
unconstitutional tho use of a ^ t anclnrrl i ^cd aptitude »:oyt Ji ^= 
ttTc? basis for hiring MBTA cmployoon . Citi ng 1-Iat]>eQn ancl 
analy^.ing the umo of tests in a mannor vjhich v/ould apply eqtu^ll 
to tho prrosGnt c^&a , rjdge Gnrrity etatedr 

Xf thoro is no dosrions trsitcd correlation 

betv/oon sGoros on an aptitude test and 

ribility to perforni woll on a partioulfir 

job, the use of the test in do toririin ing 

v/ho or vjhen one gots hired makes little 

business sonso . vrhcn its effect xb to 

discriminatQ agai nB t is advantaged 

tiiinor i tie© , in fact denying thorn an equal 

oppot^tunity for public employmont, then 

it bCiComo.R unconstitutionally unroaBonabJe 

and ax^bitrary. See Hobson v. Haneen , Supra* 



Scio generally, Coc per a. - Sobol ^ Seniority and Testing Und. r 
Fair El, ^. loyn^cn t Lavrs i A Genoral Approach to Objective Criteria 
of flirdng and Promotion, 82 Harv. L* Rev. 159S, 1637-69. 

It should also foe added, with respect to plaintiffs' 
claim of unconstitutioncjli ty because their elnii.^ is o\'or- 
inclusivo, that it is v/ell ostab] ished that elas s i f ica t ic n 
i\rc valid If they include ''all fond only those] persons v:ho 
are similarly situntcd v;ith respect to the purposG of tho 
lav.'." TuRsiiian £ trn nroeck; The F.rjual Protection of the Lawn, 
37 Caaif. 1.. Hov. 341, 34G (1949). A clUKsic CMnmplp of nn 
ovcrinclusivo clfiKoificntlon or-urrcid in Ka2:a-p ta^u v. ^±t£j_, 
Stfit^' 323 '^•S' 214 (1944) in which all porfions of Jap-nor^w 
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^araont ivcvro a o f; i 9 n<^d to apcciAl cnmps cliiring World V*ar II, 
Alt->ioiicjh the Supron^o Court uphold the ovor-inclusi\^ 5 olassif^ ■ 
CT^ition ( ov'o r " 1 II ci 11 51 i vo Ijoeausa thoj^c wa^ no atton^pt to soloctr 
oi>ly M-=:^:^3a JJnpnna^G %vhn wcra traitorf^ or spio^) , it only did 

o b a o cl I i VI o n a f i xi cl .1 n rj o f a w a 1^ = t i mo em o r g e n c y , * i o ir e 
rc a n t 1 y ^ t ti o s u p r c o Co u r t s t r u c k cl o v/ n ^ as o vo r i n c 1 11 s i o , ci 
TGKciB Statutes v.'hich prohitaited a3l ^^erviccmcn statioi.ed in 
Ta:-:nFi rrom ^^oLincj', Ca r r incr ton v, nnmh , 380 U.S. 89 (1965) • 
TYiu rit.^*l;utr* was hold tcs bo unconstitutional because it incrludad 
: L\iclc-ni. cii% \r/cill t- = anfilent aervicoin^n (without distinguish--'^ 

Jng hc!fcv/*^^c:n uhc^ tv^o cT'oup^) within the olas s i f lea t i on or 
poi^^on?; denied tho right to vote. In tho pircsQUt case, tlic 
alsins^ £>3ini3#irly o vo r = incl u s 1 vo ^ anoluding irotardod and non- 

rc-turCii--ci a: .idi/cn^ all \^=iicjivi arc dQniud t_ha right to ^ 

r o g u 1 ^ r od u Oti i o n , 

P\in£i1li/, it should be pointed out that plaintiirfE* 

claim thcjt tlic^ alar-r^ i f ica t i on procens in Boeton totally 

a irlj i t Trai^^y so t^upp03"ts theiir cl a irti tha t thoiir clnesifioation 

i. M a V i r: 1 n i i on o T s u bi s t 1 n t i VO Du o P r o c o s . Th at tho a r b i 1 1= r ^' 

aotionfi or Sl;at:c^ officials is a violati.on of Duo ProCGSs vr^is 
rc^c'ontly ail ilw.:! to h-y the First Circuit s^hich statcrct in 
fine thd' ccTi t e;: t ^ # 

If nr.;iton i^oqu i rcjir'Cn t s , . . woro 
P=ntcntly unr'aationabi ^ they may 
vjoi.^itc^ duo proccjfiftt . 
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LJps h av7 V . M c N ^ m ^ , 



Cist Ci^p Dcaombox- 1S# 



° _ F 2 c! 

1970) (Slip O pi. Til on td, 3 r\ ^ 3) . Applio^iticiii of concoptf^ of 
stibs t^an t ± V3 Duo Pr-ooesa to the? p5=^coonti case in which it is 
sliecjocl t-hrnt t H ©' / ' 1 i b g z" t y " o fi s t ucl c n t: ^ to pujrsue ei rcgul^i" 
ocl u c n t J o r I i Pi being p i d is pnrtictilaz'ly nppiT^oprieito, In 
vaiflouB otlieiT ccirios. Due Procefi-^ has 1 o^n the basis £o3f 

L r i k i ri cj cl o v/n S o o o 1 b o ^ £3 = i n t jr ^ o r o n e e \ / i t h 1^ ^ s i c 1 i B e t i o § ^ 
Thus^ in Moyox- v>JobiraBka ^ 262 U.B. 390^ 399 (1923) it was 
h e 3. cl to b ^ i o 1 ^ t i o n of Due P x^o c © pi n f o ^ B g h o o 1 o f i g .1 a 1 s t^ o 

iJitorrci^G v/ith the liBoirty to £icciu=iro uscilf^^il knov^^lGclQO^ in 
P 1g3 CO V. Soeie t y of , Sis ter s , 26S U,S* 510 (lOP'') it \v*as held 

violation, of Duo Pitocgss to dntez"f^z:^G with the lilDofty to 
pt_iirsL3Q £ir\ ecli=iCei t ion at p^ivatG sc^noolj ancl in Hiohaircl^ v- 
g" h u ir sji o 11 ^ 42*1 P, 2cl 12S1 (1st Ci^. 1^*70) it v/as holcj 
viol tit ion of! ri>UG ParoccFtO foir School offieicils to intcirfoaro 
with £:viGh por^oiitil lit^ojrties tiffcctino m ^tuclont's lifo os 
his hni=^st%^Jo, 



ERIC 



275 



TUTZ FAXI^t^RB TO ACCORD BOB ^ Or J PUilJ.ir SCP'OOI. 

stud^i:ts an arvonruiiirY ro nnATai pirrru^ 
TO UiLKYiKG Till;:! T??n nxnirr to nj^Cr\r\n\ a r^nni^^R 
educ/-.tto:j , nv ci.^or; i f j r:G tfit r: af^ N^r/. ^ .r.v 

£1 rogular^ ocl Lioa i on , by l/ibellncr thoi manLjiIJy rotarrtecU tihc-,^ 
wore not- ar-eor^od notic-n or nn oppc^i- linn i 1;%^ i^p }:,a ho.irJ, alt: ruicjh 
" ^;pec-l^i ] cl£i^s pl^car^-trnt; hricl a " e i an 1 f i o n t: SL.-luc-al^io: , 
aoci^il ^nid p^^y c:ho J ay ;i c: 1 orroot:." (p.ir.--. 11, 20, 21), ^nd 
c^aiirocl ftiiU^n tant: iril t rin ( p = rn . 13) . it in r> 1 ri j n t- 1 f b ^ aont 
tion th£^i^ bnc:£juno or uhc sj i ci n i r i crn noo of thn dacjin^ion to deny 

they woi/o GuUi1=3Gu to a ho^rinn. 

Tho ri-crht to thn pi-ot:ect: ^ r^n of pioeoclujrnl a f i^^u a ri;! !^ in 
dcilvocl nrom irhc basic pi-inciplc tihrii: v/]ionovcr the Oo-o i-nr - t; 
aotF- ^ its aouionn mi^^t at a' baaro m^inirruin' ^Oi^port wi th t^np^ia 
conecptF^ o£ £n±ir pl^y. Althoucili fair pi n is n conecpi v.'hJc^}i 
varl^^ in xtm applic^tiinn to p^rticul^.r u iircuniFi tniLoe^ , liar-^ ih 

iiJl^Eli^Ai- U.S. 420, 443 it v-pll cci Ir^^n 1 

that bornvo novernr-ont nny tn^r ^= n i f i c:- - - - r^r^tiori vri tl. r.:^:-^^rv 

to cm d ndi\^ j du.i 1 rritixr^n, it rnuRt nfford tli-t ctiLi"^:, zr- 
opportiinity to bo }iL-:;rJ, 'P\-\in, it h n ri }^^■-n };.-1d thn t: a ^f^%^. r;^- 
mc'i'itnl arjano-.' rAint r.rrooird jl haaj'^nrf l-^ofov^^ rc2\^o>:inc; tha .-b 
to T:>i-acM. lc!,=; ^ n .: r\ - I 1 J j . j r , Cot.- 1^ ^ t o o r ii Ch n V n c t o - en d F ^ 1 ru- n r , . 
373 U.b. DC (1^)G^5, or tho i:ii:h.^ \^ yrr.rj-l^^.^ - r^^o-n^nu-: 
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G olcl-^ mi Uh V. Oo circl of ^ax Appeals ^ 270 U.S. 117 (1927) ) , or 
he iright to onter intf^ govornniGnt contr^ctifi* Go n ^ 1 g s v, 
roaman , 3 34 2d 57 0 (D.C. Cir, 1164), or tho right to 

accive wa 1 f ar c paymcn t a (Go 1 fiber g v. Kc- 1 ly . 397 U.S. 254 
1970) ) , oi the right to employ man t ( Bi if nbau m Txruf^F.c^l , 37 1 

. 2d 672 (2d Cir. 19 66) . 

Courts hdivc^' been particularly consistent in holding that 
ubJ =r sehooi s rrunt acaozrd hoeirincjs bofoi^G rnGting out i^lisc^i- 
line, Thvis, .t has hecn holfl that public school sttidcnta ara 
ntitl^d to ^-1 ho^irJng l^cfore f-,uBponnion or disriii^eci3 - Saa^ 
.g. PlKon V- Ala bama , 294 2d 150 ( 5th Cir.) , ceirt- denied 

G8 U,S, 9 30 (196 1) . Tlir- right to a hoaring has been rGCO^ii i ^e-i:! 
or collaye Gtudcntfi C r:^ toban v. Central Missouri Stat^ ColVoc ^^, 
7 7.F- Supp. 649 (W . D . Mo. 1967) and for public ^cl^ool studcnt^^ 
f lov/cr gradon . Soc^ g .g . Woodn v. V7r igh t f 334 F, 2cl 3G9 
5th Cir. 1964). It is a right vjhich oijtains beforo students 
ny bo subjcated to a d isc ip 1 inn -=y transfer. 0\v-eng v. De\-lin , 
9 = lia = G (D. :\amm . 1969), it Jo a right v.^hich obtains taoforo 



* On February 20, J 969, Jut. go Garrity issuod s 
proliminnry injunetion :^njnining thQ Boston School 
ConimittaG from K^usponding and transferring four 
junior high seh*ool etudontn from ono school to 
anothc?r. Tho ^iir.c^ v/an ^hon eottind .vrhc-n tho nositon 
Schc^ol Committoc^ cigreod to nev/ rulcH giving stiidentf^ 
thQ right to o heax-ing, including tho right to 
Gounnol to proscnt witnesseB and to cros s "a^^aIT^in a 
v; i t n o B s o , i n , R u c h c e Si o B . 
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high scliool students may bo dcnlocl the ri^ht to participate 
in i ntorscholss tic cithlGtieB. K o 1 l_y v. Mq t r opp 1 i t^n ^County 
Bd . q£ r:d , , : n3 simp. 4S5 {M.D. TGnn . 196S). It is n jricrhi 

v/}Tich obtains fap^oro high school students mny ^ deniecl LUa 
i-ioht to take a oollcgo qualifyincj c?€amina tion . Goldsv^y n v. 
Allan ^ 231 N.Y.S. acl 899 (1967). 

The principle that public school studonts^ nro ontltlod 
to tho protcation of proccduTrfil Due Pirocess befojre thay aro 
doniGd tho right to continuG to ireceiva a racjulair Gduoation 
is, their^tor^G, wall Gstablishsd. Tho cjucntlon in th- inst^int 
cnma i^ wlmt pr^ocoduires aro "duQ" to thc> plnintiJ"£B. Tn i ^ 
cjUGstion is ansv/ex^ca by tho brond firamov/ork of analysi.^ Be 
forth in Cafctgirl a & RoEit, V7Q}:rs . Lo a^l 4 73^ v . MoISlro y , 307 
U.S. as G / '^(1965) I 

. , copDiclei-ti tion of- %s^hat prococluirc^s duo prooc*s.^ 
niMy i!-ecjuijro under any ^Ivon sot of cir ounm t: Jineo.^ 
mugt bGcjin vrith a do tormina tion of tho procrisc 
natur-cD the govcirn-^ont function ±n\^olvod as 

well ar* of the private intorest that li^s bec?n 
offsotod by govornrnGntal riCtion, 

Soo also^ Fiahn v. Qot 1 1 j.ob ^ 430 p, 2d 1213, 1247 (1st Cir. 

1970) . 

Tho neituro oj^ tho govcrr.n^oii t= function involv^crcl in thia 
cano i^ Lo providG an Gdiic^tion to studnnts. Thnt im tho 5?:^:ic^ 
funotd.on thtJt involvod in nxnnn , K^tohnn , vrood ^ ^ and alj 

the? other sohool cases that h^vo boon rcfoifjrocl to abo\^G and 
in which it v#is hold that hearings %;ith subntantial pr^ocrGdur^l 
s£i f cyiiairdn arc consistent with^ and indeed riecesoary for, th^ 
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0ovor nir.tjii ta 1 : unction of providincr an oducation. 

The only c!l^tinotion bntwaon this eciso ancl t)io othar 
Siohool caBOB lihnt have boon rrfcrrod to pi^cvioualy is the 
nature of tho private interest iTivolv^ocl, Har^ r. tudonte aiTG 
subjactod to the sticfma of being labeled irstsrclccl and tho 
inferior education pL^ovided in a "special" al^ms in regponso to 
a poircoived behr-ivioral pirob3 om (pairs 8, plain tifrs complaint) * 
Tt isi the plnintifrs contention^ hov/eveir^ tho? the anniciD. of n 
t-^.^iular cductition^ by labelincr them iret^i-ded^ is not so quaiitA = 
t i vo ly * d i f f eirori t fron. othor dncif^ionB to exclude students fjTGrr, 
tho bonofite of! a regular education ^UKiponn ion ^ tmnnfGi:, 

c^Mpulsion, denial o/ atliletic privileges or th^^ ricjht to t^^kc 
n collogc ciu^ilifyiny exam tlia L l1 i f f c r c- n t procociurcil fsafe- 

gii^ids would be vjarrantGd. Indood^ tho harm suffered by 
ijnpropcrly labeling a child rotardod xm so i rjii i f i can t 
oduoa iiion^lly , soci^illy and pnychol igicct 1 ly tHat it is oven 

more cinsontial/ than in a simple discipline easa^ to insure that 
lihe decisional proccBR ie clol ibcjTEH te . A child temporarily 
diBajplined at school ean easily tranKcond thco labol *'dipoipl±ne 
probivtii;'- a ehild %^iio is labeled "retarded," however^ vrill 
have that ntlgma follo^/ him to hie home, hi^ fa^iendi:^ his 
te^. c: ';orn^ And hi^ proRpcctxve oriplnyeirs . 

It is no nn^v^sr for tho defondantE: to n'^n^.rt that the 

ritjlit.to pe-k areviev,^ of a c 1 a s k i i c n t i on o ; = t^. j v tardation 
In tho D.:. t^a r t t of }^dLtcation uncior G ,1, . 71 ^ ' % ;5 nati^^fioR 

tho rcq remen tB of Due Procens - Tlie aright to review does nnt 
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satisfy Dup r^oeess for a .numbe^r of i^oasons . Fi^stj. th^ 
statutory right of -*re%^iew" is not on its face oi- a.^ applied 

right to a hearing. The Statute says nothing with reBivacrt 
to tho rlghU Lo written notice oi! tho ^pacific reasons for 
nlassifying a ehiJcl retarcled^ a ri^ht to prosont oviden^e , to 
c^ros GKami no v.'itnesses^ to recGivs written findings with 
respoot to the "review*' or to Gvcn appear before tho DGparLmcnt: 
Xn ftict^ pj.nintiffa aro preparod to prove thnt tho statutory 
right of *'revicv.'"^ af^ i n torpr o tocl toy tho Departmont^ dooa not 
incluclG any of tho olomcnty of a hoaring^ Moreover/ the 
e:-;istanco of a v;idespread prjictiGQ of misclaes i f yiny children 
as i^otardecl is the best evidenco of the inadequacy of the 
roviow proooclura. Son, Task Foroo Report Supra mt. 37 
SQoond3 y , tho right to "rovi.ow-- dooa not satisfy Due Process 
feGcaufto it i.^ not a reviev-^ which ia made prior to pi acoi^.e^nt ^ 
^ut a roviovj \%^hioh is on.ly available long after the effoctivo 
placomcnt decision has been made. See ^ S triekl in v. Board of 
RG^gon tg , 297 F. Supp. 416 ( l^J . D . Wise. 2969) , The length of 
timo involv^ed in securing rcvicv/ by the Departni'^nt and tho 
inadocjuacy of th^it procodviro aro aclditior.al facts v.hich 
plaintiffs are prepared to proi^o* 



3. THE PLAINTIFFS KAVE NO OBLrOATION TO EXHAUST A 

S TATE A DM 1 N J S T RA T I \m RBJ ME D Y Ll N D IC R TH E CIVIL 
RIGHTS ACT WHEN THAT REMKDV IB JM FACT 1 : : /\DI2QUATK 

* The dG £pnd_tin t s ^ relying primarily upon Arms don v. 

Ca taldo , 315 r\ Supp. 129 CD. Mass. 1970) , assert that 
since there i£^ a remedy to /'revicv/" misclassif ications in tho 
State Departmont of Eclucrjition ^ pursuant to G.L, Ch . 71 S 46D, 
plaintiffs must ©Khauet that administrative re^medy prior to 
invoking' this Courts j u r i sd ie t ion . It i^ plaintiffs position 
that the principle defendants ^eeert ie 1 egal 1 y and factual ly 
un sou nd , 

A . THo Foderal Cou^t^ are thg Primary Forum ffor the Ad judica - 
tion of Claims Brot jcjht under the Civil Rights Act ^ 

Recent Supreme Court casos have er^.phas i^ed that federal 
courts are obi 1 ga t ocl * to dete^niine constitutional questi.one 
presented under the Civil Rights Act and that they may not 
defer to State Courts or, administrative agencies for an initial 
docision. , In Pamico v . Cal if ornia , 3S9 U.S* 416 (1967) plain- 
tiffs J^rought suit under ths Civil Rights Act contending that 
state welfare eligibility requirements were unoone titut ional , 
The lov.'or court disntiseed the complaint after finding that 

i 

plaintiffs had not oKhausted availablG state administrative 

remedies* The Supreme Court reversed the dismissal of the 
complaint statingi . . 
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...the pnrpOFiOS undnrlyincj tho Civil 
Rlghta AcU wan to provlclo a rcirody in 
tho fodoral courts suppl rmnn t a i* v to any 
remedy €iny SLnto raight hava . . / raliaf 
\4ndar tIjG Civil Rightfi Act may not bo 
defGattid bGcnur^c rGljr-f v,'aj5 not first 
sought under ptnto law vvhicli provirtod 
Ian nclminis trat 1 vc] r^r.cdv . 8 0 Buu . 
Ct. Rptr. at, 520, 527. " ' 

In ^wickl or v. Kootix, SB Sup. ct . Rptr. 39^ {19 07), 
tho Court reversed the dismisBal of a complaint, brought un.l-r 
the Cis^il Rights Act, challfinying the validity or a st^ito 
criminal statute. The Court stated: 

. ..Congrons imposc'd the duty upon all 
levels of the rodc?ral judiciary to gl .-c 
duo rcapoct to a suitor's e'ioicG of'^a 
fGderal forun for the hcarin-? and do- 
cision of his fodcra] cons titn.tlonal 
claims. Plainly, nscape from that duty 
is not permisjsiblo maroly becausG state 
courts also have tlic r,olcn--.i rcDponsibd 1 i t v , 
cqual-ly v;ith-tho federal court's ***v,'p 
have not the right to decline the sMorci kc 
oJ: that jurisdiction sinply bocauBo the 
rights aaserted may be adjudicated in sonc 
other- forum, B8 Sup_, Ct , Rptr. at 395 . 

In MonroG v. Pape, 365 U.S. 16? (1901) the plaintifri; 
brought suit under the Civil Rights Act sooking redress frn- 
police conduct v.-hieh allegodly violated their Fourth and 
Fourtocnth Ajricndmont rights. The defendants contended th.rit 
plaintiffs v.-ore required to OKhaust their state judicial 
roniodles before invoking federal jurisdiction. T!ie Su|>rurc- 
Cour t held: 
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It l^^ no firiMwor thcit tho ntnto hnf^ a law 
v/hich if enforced v/oiil -=3 gi-vc: relief* The 
fncloral rcniculy in ML!p|->lcnicn ti_i ry to the 
State romony , and l.he 3 at= t-cr nood not bo 
firut Rovtnht nncl vafiiFiod hnforo the fcdoral 
one- r In Invoked , Uonnci tho f an t that 
1 1 linoi n by i t5j conn tit ut ion and la we out = 
Jav/s unr c nfionable nncirchon nnc! ^^ci^urca is 
no barriei; to tho prenDnt sui.t in federal 
court. BGD U.S . at IB2 , 

Sec al^.t. i)^-A^£cyy:r^ii^ v. f ^ . d79 (19G53; 

l:lS^15£^'S^'l ^' BcK i r d of ]^ d u c a t i nn. , 373 U.S. 6G0 (I9fi3). 

3n thcr inot^t runent Suprore Coiirt cnno concerning the 

quer^L:Inn cj f exhn\intjon of adnnin i r t ra t i\^e ron^edioRi Ilought-on v. 

Shcifer, 392 639 {10G8), the petitioner broucjht Buit under 

the CiviJ Riqhisn Act cantondlnn that prison officials had 

linconK t i t ut i c^n a] 1 y deprived h i nf hi^ lei{Tal r^nterial^. Tho 

fUnlc^ contonded, nnc\ the lovror Coiirts hald, that pi3titionrr h^rl 

not eMhauntad BtiitQ adniiiiis tr ati vc ran^odic^B.. The Suprci::o Cou=rt 

■ 

acjoin r>:pro<\f'ly rejrcLcd the coiitent^^n that Stato adniniBtra- 
t ,i ve rciTK'Ciir-n rrnnt ?io e:-:haiiBted prior to in%^oking fcvcral 
jur i Fd i c t= ion , Fitatingi "re^iort to tho^^e ronodio^ is unnecessary 
in linht of our doci^ionn" in Mnnroc^ , McN ecF^e and Paniic o . Id. 
at: CIO. 

Final /iiiclrje Caffrey-^ vory rc^Fi tr i ct i vq interpretation 
in £='-"L — ^ilT^ ^ i^^^'L^L^^' Supra of the: Puprer^o Court ca^es ccn- 
ecM/i-i-r.a ryhau.-ti- M dn-=-H not aprd y to t:)ie pror^ent caBO^ G%-ca 
ar-r.urM:^C' hii: = n t r r ro ta t i na i a-^rreet. Arn^H^dcn concerned a 
oar^^ i I ■ vdiic;. a ^Uauh:nt allcqcd that it wouDd be uncon s t i tu t i r na] 



foir a State college to expel him bccausa of. several con*' icM. i r 
for violating various narcotic diruy Inwr, . Tho fiutas tan t ial i i y 
of this constitutional claim was obviously dubious. in viaw 
of that dubious ^constitutional clnim, Jucigo Caffroy ruled thit 
plaintiff wns rsquircd to evhaufvt as/ailnhlc admin is t rn t - --^ 

romc-dy. He based hi a doc is ion upon 11 is cm v. MEk^2^ > ? • 

2d 5G0 (2d Cir, in which tho con s t i tu t i onn 1 clnin v. 

similarly dubious and in which it was spc-cif ically hold t: 
tho Supreme Court cases rcjacting a roquirpmant of oNhnun:^-- 
only applJod "whoro tha confiti tu tional chnllongc is 
nubs tanLial . " Id at 56p (citing King v. gnUj^h^ 392 "-K. in-, 
312 n.4 (1968) ) , 

R. The Admi nis tra t ivQ Romody o f "Royiov ;" in not:. As a 
Pi_jr^t^/ Suffie ia nj:, or AflGg uato to P rovidG Th c R o 1 i of F o ii a t 
Xri^ JThj^s ConiTJ 1 a i n t , . 

It is plaintiffs contention that evnn if exhaust Ir-:- 
of State administrative remedies is" generally rGquirod, it ir^; 
not roquirod in tliis case bocauso thci rcmDdy asserted to I^-' 
thGorotically nvailable, G,L. Ch . 71 S46D, is not in fact r.r. 
adequate or sufficient remedy and that to require c-:hnu s ■ r. r 
of that romody "v/ould be to domand a futile act." Houn!-. t v. 
Sh^or, Supra Dt 64:'; cited witli approval in Bi tten v. r^l^i-^ - , 
Supra at 569 and in Armsdon v, Cntaldn , Supra at 131. 
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The plciintiffB iiaVG railrmittnd to thiB Court tho 
affidavit of attorney Gordoii Doer for ^ nn pvidoncn thnt the 
StntD unmi nJ s tra ti%^0 j:£?:::ody in not iicloquaUe* Tha plaintiffs 
urn propnvod, a'f'ter deposing tho mppraprinta Stato cff iritis, 
to prc^-iont further cvidr^ncc pf the futility of Boahung relior 
fron the State DeimrtmQnt o^f Education/ if this Court should 
roquai L fuld i t i .^Hial ovidc^nco to demonstrate that futility* 
iMiarn v/ouid bo littla rcar^on to pro^cnt furtJier ovidcnco, 
];ov.^r-/Lr, F^incc thc! affidnvit of Mr. Donrfor rovoals that thG 
ntnir^ nop.n r tr.i^-^!; t- of Education/ oftnr a dalay of ovor ono your ^ 
Uri^ ruruBCd \n cjrnnt any rcli&f to tho Stjita board petitioners 
v:)ir^ brourjht t\\oir potition a e^rifj^:^ ar t j on rtock ing relief 

which vra^j fjimilnr to tha raliof sought in thi^ action by tha 
F.amo cl^Bo of m iBclassif ied studontH, 

BaKcd upon tjiis affM^vit of Mr. Doorfar, this Court 
nuiFit cnncludo that plaintiffs have no olilicjatJon to eKhaust 
tliO an£4oi^tL/d ntato rojnody . TliCfra xb no oblicjation to e:=diaust 
hc-c^unc the a^^Bai tt^d fltatci ramedy is a rornady in theori^ and 
not i.n ffiat; Arni^do n v. tald o ^ Supra at 131 i bQcause tlio 
roFiuJt tho S^:ato v'i^^j^ar tmon t will roach has boon shown in 
tidv{\ncc' f Ho n In n t.^F rJntin nal Bfemk_of_Pil ]. angs v. Yaj-^^^'"^ tone 
£fll:ni>> 275 U.S. 490 (1P2S), Kel^.y v. Doard of Educiitlon, 159 
P. Bui^p. :i72 (n. Conn, 1059); because seeking relicjf from tho 
ntjitc; i^r>nrd \vrjuTd Ijc^ a futile act, i|nucrj\to n v, Sh nf or , SupT^a 
at CAOf bccr^.-nr^ soclting relief from tlie State boai^d wotild 



invol^Q urircaoonablc dolay^. Smith v. Jj^li noi ^ Bo ll Tolopi\o 
Co*, 270 U.S. 507 (1026)^ and in actian, Ll^n5^£SL3i^£l^L=£EDJ}^' 
ing T<. Co . v . Pa nn s y 1 v n n 1 a P 1 1 b 1 Jc UMb il^i^ - C o mm * , 3 7 3 F * 2d 
lt2 (3d Cir . 1907) . 

Moreover^ the assorted State rtnmccly is not adGCTUit^ 
on its facc^ to provido the roliol; sought in this action^ 
Thtit Stoto rcriQcly only provides the right tcj sncuro roviov; 
of an indiviclu^il mi s c la ssi f ica t ion . It doos not provido fc 
clrunagQB to coripenE^si tc mi^c la ^ s i f i ec^ chilclrcn Cor tholi:^ ccluc 
tional lose Incurrod ivhilo in --spGcieil" clnnB (two of the 
named plaintiffs^ Stov;art and Veal/ are no longer miscliaDr; 
nnd, thoi-ofoL-o, tho Btatc board v^oulcl hn\-G nothing to rev.:.; 
in their cnr\o^) . It doas not provide for n aompanrnDtory 
prograiii for miscla.^^sif iod children* Finnlly^ it dooB not 
pi^ovido for n broad ^scppG of rcvlov/ of tl"=a v^holo proce^B of 
cl^ n si f ic£i t i on svhich would includG cons idera tion of the 
inadoquriCy of tile State's ovjn regulations and tho inconpotc 
of school Gvaluator^S; and both of thcso factors mu-^t bo cor 
sidcrcd an they contribute to tha wi.dcspread arbitrary 
irrational and d J.Bcriniina tory nl n ss^i f ic^ t ion procof^o in non 
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TUT STATR DKFEMDANTS hm NFtCRnSARY 
ANU PHOPEP PARTIFS TO THIB ACTIPM 



Tho has i B for tho Stn to dof ondtin ts 



asocrtion thnt 



they arc not no'cespary or proper parties in difficult to dis- 
cern. Tho projiriety of having iuinod the Conuni ns ionor s of 
Nonteil Hnal i:h nnd Education ^nd tho Director of th^ niviiiiDn 
of Spccinl ClM^Bon as party dGfondants can bo scon by 
roforoncG to tho State lows dofininy their powers and dutios* 
Under CL, Ch . 73 §46, the Departments of riducntion und 
Mental Health pre^critao regulations sottjng fortli thG mahnnr 
in whicli Boston muBt dcitorminG tho nurrO^er of montally ratardod 
childron v;lthin tho rnchoDl Bystom and tha manner in v/hich 
yoston muEt oparate itn Special claBnos. Theroforo, the 
iiltdmato r osponr^ ihi 1 i ty for dett^?Mi^ini nrj tho proaamf^ by v.'hich 
childron pro clas^ifiod as rotardod and ar© placed in "special" 
claf^coBf the hn^u.o ii^BU05^ in this caso, rests v;ith the 
ConiiTtiiofj 1 uiior^ . In addition, tho state rDimbursos Doi: ton for 
one? half the coi:^t of providing in.^ true t ion for mental ly 
rotardod cJiildrcii, if the DopartmDnt of Education certifies 
that BOF:;ton*s pxoqram^j "meet tha standards and requirements'- 
of the Department. G-L, Ch 69 S29 B. Moreover, the Depart-^ 
rnont of Liducation has the i^preSB power to reviev; Inidvidual 
ca^oH in which childron are cla f^e^ i C ictd retarded. G,L, Ch . 
71 snOD. 
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With respect to the Director of Special Clasaos v.'ho 

iB a subordinate of tha Comnu fir ionor of Hflucationj h.is 

r^osponsibilities ar© also spoiled out bv stntuto. He is 

>' I. 

ohli gated to ^'direct and supcrvis^m all spocial education s^'in- 
ported in whale or in part by the Commonv.'ca 1 th " and ha is 
respon.^,ltalG for i nsur ing "compl ianco ... with the prncrra". - r 
special classes established under" Q.h. Ch , 7 1 fi4G. G.L, Ch . 
69 S29A. 

Since it is tho State dofondantfj whrj ultimately 
regulate the process of classifying children as rotnrded in 
Booton, the plaintiffs named thorn as party defendant? ep t^^nt: 
this Court would have the power to ©njoin them from con t i nu ; r.,: 
to proinote and permit a procoss of classification v,-!iich is 
unconr.titutional . It, therefore, should bo apparent that in 
the "ataDonce [of tho State defendants] con'plate relief cannot 
be accorded aniong those already partios . Rule 19 (a), F. 
R, Civ. P. As Prdfessor f^oore has statocl, this Court ehould 
determine v/hother the State defendants arc i nd isponsabl o by 
a£.:hing: "can the district court offoctivoly grant the rolicf 
soiKjht v/ith a decree directed at the subordiiiatQ official 
wha is before tho Court?" , f-ooro's Federal Practice Vj.DlC 
12], p, 23DS. Soo, Thju-rton v. Vaughan , 321 f. 2d 47^1 {.!th 
Cir. 19G:\) in which the Court held that the action wns prcpirlv 
disjuisscc v.'hex-c tho plaintiffs failed to join, as pj.rty 
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defendants, public of ELcLnXm v/ho fds^qhsdcI the actual authority 
to makG tho policy decisions v:ith rGspoct to tha Ifisugs before 
tl^o Court. Bno^ rhlfio^ Rula 30 (a), Ciy, p. 

CONCLUSION 

For the for-cigoing rca.^Qns_^ plfiintiffs rospcctfully 
submit that defendants motions to dismis.^. niust ha denied. 

Dy their a U tornoy , 

MiCflAEL L, ALTMAN 
. Boston Legal Asni£;tanco ProjocU 
474 Blue frill Avonue 
DoL-chcHter, ^'assac]^usDt ts OS 121 
Toll 4*12~0211 

I; Michaol L/ AI tman # cortify that on = De^ccmbor 3.1 ^ * 
1970, X niailGd, f^rapnid^a copy of the above Mcmorandurn to 
Edith Fine at Nov/ City Hall, Bopiton and to Mark CohGn, Attorn^^y 
General's Office^, Boston. 



^:I CI! AUL L . ALTMAN 
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Supreme Cimrt 

RULING ON ^TOSTINC" DRUNKS 
APPLIED TO SCHOOL STIGMATIZATION 

Wiscumm w Cnmumtinvau, 39 U.SX.W. 4128 
(Junuiiry 1^), 107! ). 

Litigaliun on spuciul uducaiion, tracking, 
remedial pfugrarns or on the many aiher ways in 
which scht .5 clussify children may be affected by 
the United Slates Supreme Court's fuUng on state 
stigma t ligation in Wb0H$if\ Comtantineau . The 
Court ruled that a Wiscori^in law requiring the 
posting of the names of alleged problem drinkers 
m taverns and paukagc stores for the purpose of 
preventing the sale of liquor to them constituted 
stigmati/ation serious enougli to require due 
process. Posting, under Wisconsin practice, was 
done without prior notice or hearing at thg request 
of any one of a number of minor public officials^ 
elected and appointed, or at the rtquast of the 
*Vife" of the alleged problem drinker. 

The Constantineau reasoning has already 
been applied by a federal district court in Boston 
in denying a defendant's motion to dismiss in a 
suit seeking, in pan, to require the Boston school 
system to provide a prior hearing for children 
glassified as retarded. [Stewart v. Phillips, Civil 
Action No. 70^1i99^F (D,C, Masa, February 8, 
1971); See Inequalfty in Education, Number Six, 
page 20) Plaiiuiffs' supplemental memorandum in 
Stewart on the applicability of Consiantineau to 
the case is reprmted below: 

"This case arose when the chief of polica of 
Hartford, Wise, posted a notice in all retail liquor 
outlets in Hartford forbidding sales or gifts of 
liquor to Norma Grace Constantineau for one 
year. Such a procedure was authorized upon a 
finding that the person so -posted' exhibited speci- 
fied traits as a result of 'exceMive drinking,' Mrs, 
Constantineau, however, was afforded no notice 
nor opportiinity to be heard prior to the posting 
of her name, Sf^aking thrQUgh Mr, Justice 
Douglas, the Supremi Court stated, and resolved, 
the constitutional issue as follows: The only issue 
present here is whether the label or characteri^ 
zation given a person by '^posting,'* though a mark 
of serious illness to some, is to others such a 
stigma or badge of disgrace that procedural due 
process requires notice and an opportunity to be 
heard. We agree with the District Court that the 
private interest is such that those requirements of 
procedural due process must be met. 



it is signincant [the Court cuntinuec.) that 
most of the provisions of the Bill of Rights 
are procedural, for it is procedure thui marks 
much of the difference between rule by law 
and rule by fiat . , , 

*Where a person's good name, repuiation, 
honor or integrity are at stake because of 
what the government is doing to him, notice 
and an opportunity to be heard are essiMitiaL 
^Pasting * uniier the Wisconsin A ci may he lo 
some merely the mark of illness; to onicrs it 
is a stigma, an ofjlcial hmnding of a pi^rson^ 
77ie label is a riegrgding one. Under the 
Wisconsin Act, a resident of HarHi rd is 
given no process at alL This appellee wns not 
affufded a chance to defend hersellV She 
may have been the victim of an otTiciars 
caprice. Only when the whole proceedings 
leading to the pinning of an unMVory label 

an a p&Ksan are aired can oppressi\fe results 

ba prevented, * 

Constantineau, supra, at 412^), leniphasis 
added] 

**For the Court's canvenience, we attacli a 
copy of the Constantineau decision. The marked 
Siitiilarity of Constantineau io the present case, 
however, warrants at least brief comment here: 

"First. Observe that in Canstantincau the 
fact thai the Stole's purpose was remedial rather 
than punitive was considered irrelevant by the 
Court, The critical fact was nol whether the Stale 
intended to stigmatize, but whether the State's 
action in fact resulted in stigmaiization. The Court 
found that it did. The same is true here. At the 
very least, plaintiffs are entitled to a trial on this 
issue, 

"Second, It cannot be doubted that the label 
Retarded' does in fact stigma tii^e or brand a child 
so labeled > In Constant ineaUt Justice Douglas 
observed that the characterization of a person 
implicit in the 'posting' 

Thougli a mark of serious illness lu some, is 

to others , , , a stigma or badge of 

disgrace , . / 

Constantineau, supra, at 412H, 
So here, while some may regard a 'retarded'* child 
with humanity and compassion, others, less char- 
itable, will treat such a child with scorn, ridicule, 
derision or worse, Mr, Justice Douglas's remark in 
Constantineau fgflecis the fact that gdtilts can 
behave as children in the cruel way in which they 
sometimes treat unfortunate fellow beingi. In the 
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present case we deal with cluldren themselves, and 
Iheir reactions to each other, 

**Third, The label 'retarded' In the present 
C3se is far more damning than the label involved In 
Comtantinmu, This is especially so where the 
victim is a child, more malleable and impression- 
able than an adult, far less able to fend for and 
defend hJmself. Labeling a child as 'retarded' not 
only bfings derision from his fellows, but, because 
children are impressionable, may alter the child's 
concept of himself as welL In this sense the pro- 
cess can prcduce a self-fulfilling prophecy, and, as 
we have pointed out In our earlier memorandum, 
thus do iriestiniable psychological and emotional 

harni to the child. 

-Tourrfu Procedural due process require- 

ments of fairness are even more essential in the 
present case than Ln Comtantineau ^ for here we 
have not only stlgmatization but loss of the funda- 
mental right to an education as well." 
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VI^ DIANA V, CALIFORNIA STATE BOARD OF EDUCATION 



United States District Court 
Northern District of California 



Plaintiffs 

(9 Maxi can- Anier lean Bchool children and 
their parents as representatives.) 

* ■ Coniplaint for Inj unction 

and Dgclaratory " Relief 
Defandants (Civil Ri p t s ) ™= 

(State Board of Education; Superintendent 
of Public Instruction, Cornptroller , and 
Treasurer of the State of California; 
Board of Trustees and Superintrjndent of 
the Soledad Elementary School District.) 



jur Isdio^ion 

1. This action arises under the Constitution and laws of the 

United States including the Fourteenth Amendment to the Con-- 

stitution^ the Civil Rights Act of 1964^ and the Elementary 

and Secondary Education Actp It also arises under the Constitution 

and Laws of the State of California, Iduoataon Code (right 

to educatidn and education of mentally retarded minors)^ A 

declaration of rights is sought under the Declaratory 

Judgment Act. Jurisdiction of this eourt is invoked under Title 

28 U,S.C, and Title 42 U,SiC. The amount in controversy herein 

exceeds the sum of $10,000 exclusive of interest and eosts. 



Classes for Mentally Retarded 

2* The Stats of California authorizes separate classes for 
mentally retarded children. These Glasses provide children 
minimal training in reading^ spelling, and math. They also 
teach children body care and cleanliness, how to slice meat/ 
how to fold a piece of paper diagonally, and how to chew 
and swallow food, Seotion 6902 of the California Education 
Code states that such class should be designed "to make 
them (the ehildran) economically useful and sodially adjusted," 

3 . Placement in one of these classes is tantamount to a life 
sentence of illiteracy and public dependence • The stigma 
that attaches from placement causes ridicule from other children 
and produces a profound aanse of inferiority and shame in the 
child* It is therefore of paramount importance that no child 
be placed in such a class unless it is clear beyond reasonable 
doubt that he suffers from an impairment of ability to learn. 
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Placement 



. ages of four to eight a nurrtber of school 

childrgn are individually given an ''IQ" test supposedly designed 
to measure their intellectual ability. Generalise either the^ 
Stanford--Binet or Weschler test is given and in most California 
Qounties the tests are given only m English, In Monterey 
County School Districts a seore of 70-^55 on the WISC test or 
68-52 on the Stanf ord-Binet reaults in placement in an EMR 
(educable mentally retarded) class . Most school districts in 
California use this same scale as a basis for placement of 
elementary school children in EMR classes. On' the basis of 
such tests each of the plaintiffs was placed in an EMR class. 



Plalntif f g 

5, The first group of individual plaintiffs are MeKiean- 
American school children and their parents as representa ti ves i 
Each child comes from a family in which Spanish is the pre- 
dominant; if not the only, spoken language. Each has been 
in a class for mentally retarded childron for periods of 
time up to three years. Each attends school in the Soledad 
Elementaiy School District, Monterey County, California* 



6. The second group of plaintiffs are other children of the 
same fainilies with, the same language and eultura background* 
Some are pre-schoolers about to enter school and the others 
are now in first and second grade and are about to be given 
IQ tests. All fear the system will inevitably lead 
to their placement in a class for mentally retarded* 



7. Plaintiffs are not mentally retarded and they never have 
bean. Several of them are probably above average in intelligence. 
They have been the victimfi of a procedure which tested their 
facility in English, a language they had not been effectively 
taught. The addition of just one ingredient--a bilingual tester 
armed with tests in both Spanish and English^-^damona trates this 
dramatically^ 



8, The IQ scores of the nine plaintiffs when tested solely 
in English by a non-^Spanish speaking tester ranged from 30^72 
with a mean score of 6 3 1/2. On November 1 and 2, 1969, each 
of the nine was individually re tested by an accredited 
California School psychologist. Eaeh was given the WISC 
test (in English and/or Spanish) and each was permitted to 
respond in either language* Seven of the nine scored higher than 
the maKimum score used by the county as the ceiling for mental 
retards. These seven ranged from 2 to 19 points above the 
maximum with an average of 8 1/2 points over the cut^of f . 
One of the other two scored right on the line and the ninth 
student was three points below. 

One child improved 49 points over an earlier Stanlord-^Binet 
test* Another jumped 22 points. Three other children showed 
very substantial gains of 20 ^ 14 ^ and 10 pointi. The average 
gain was 15 points. 
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Invalid JQ CQmparlgon 

9* The IQ test is a CDmparigon of children at the same aoa 
levels Thus, a boy age U years and 2 months is"cQmpa«d 
with all other school children aged 11 years, 2 monthi to 
eompute his mental ability. But one doei not intuit 
arithmetie* He must be taught multiplieation and world 
history and geography to be able to answer questions about 
them. The whole notion that children should be compared to 
their own age group is based on the assuniption that such 
children will have had similar exposure to learning, not 
on any physiologiGal growing or eKpansion of the brain 



10. The plaintiff children in Soledad range in age from 8 
to 13 years, yet they are all taught together in one room of 
the soledad Elementary School, They are sometimes divided into two 
groups for taaehing but that is the e^ctend of differential 
treatment. Since there is only one teacher for the class the 
two groups are taught simultaneously. The children spend' 
substantial class time coloring and cutting out pictures. An 
eleven--year-old characterizt^d the classroom activities as 
"babystuff," One of the younger children cries frequently making 
teaching in the class very difficult. While the plaintiffs ' " 
^ in th€3.r mR class receive thii limited "3 R*s" education, 98% 
of the school children the same age have had 5 years of formal 
school training. If the recent WISC tests taken by the nine 
plaintiffs had been compared with scores achieved by children 
two years younger and thus exposed to roughly the game 
opportunity to learn, the.IQ's of the nine would be 108, 107 
101, 99, 94, 93, 91, 89 and 81. 



11* Because of the widely dissimilar ejcposuis to learning 
offered to children from low income and minority families, it 
is well documented that IQ score has no relation to the 
ability of such children to learn. Seymour Sarason, Thomas 
Gladwin, and Richard Hasland, Mental Subnormality (1958) i 
Anne Anas tasi, PsychQlogical Tistlng (3rd Ed. Tgaai ^.s. 
Neff, "Sooio^econemic Status and Intel ligences A Critical 
Survey," PsychQlogical Bulletin, XXXV (1938), Rodges Hurley, 
Poverty and Mental Retardation-"A Causal Relationship , (1969); 
Allison Davis and Kennedy Balls , Davis-Balls Test of Gene ral 
Intelligence (1968), These are just a few of the treatises 
on the^^subpect. Alfred Binet, creator of the IQ test, points 
outi "Some recent philosophers appear to have given their 
moral support to the deplorable verdict that the intelligence 
of an individual is a fiKed quantily we must protest... A 
child's mind is like a field for which an expert farmer has 
advised a change in the method of cultivating, with the result 
that in the place of desert land, we now have a harvest." 



Heavy anphasis on Verbal Skills 

12. The Weschler (WISC) teat is divided into two parts 
labeled (1) "Verb, and (2) "Performance." The "verbal" part 
contains the vocabulary, general inforMtion, atory problem 
arithmetic, word similaritiei ^ and moral camprehension sections. 
The "performance" part, by contrait, requires only enough 
verbal skill to understand test direetions* The performanca 
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seations require children to complete pictyres, use codes / 
arrange picturas in the right order assemble objects, and use 
blocks to make designs. The results of the nine plaintiffs 
on the two sections show clearly the impact culture and language 
have on their ability to perform wall on the test* On the 
verbal IQ scale their mean score is 75 and the median 74* Their 
performanoe IQ scale shows a score that avefagee 10-11 points 
higher with a mean of 84 and a median of 86. One child had a 
verbal IQ score of 6 2 and a performance of 83, Another 
SGored only 6 7 on the verbal iQ section but showe a performance 
IQ of 96. Since the child at age 8 1/2 has never ever been 
taught the alphabet, it is no wonder that she cannot cope with the 
verbal sections of the test. Her situation is not unique. 
Achievement tests given to these children show that 8 of the 9 
are only at first grade level or lower in both reading and 
spelling, Nona of the children has a performance IQ below the 
maximum ceiling for mental retardation used in Monterey County 
and only 3 have scores in the 70 *s. 

13* The Stanford-Binet test, by contrast to the WISC test, 
is 100% verbal. A plaintiff was tested in English only in 
the Stanf ord-Binet by Monterey County testers and scored an IQ 
of 30. Even though thim result is patently absurd-^persons with 
IQ that low cannot physically care for themselves^^no note of 
possible cause of this score is made on her record. 



Culture _Bia£ 

14, A few sample test questions will suffice to show the 
problem that the Mexican^American ^ rural child eneounteri. The 
General Information section of one of the IQ tests includes: 
•'V^o wrote Romeo' and Juliet?" and "v^en is Labor Day?" It 
asks ''V^at is the color of pies?" instead of "what is the 
color of plums?'* General Comprehension asks^ "??hy is it better 
to pay bills by check than by cash?"i a very diffioult question 
for a child whose parents have never had a bank account * The 
voeabulary sect ion asks about "untorella, not "sombrero," "mlcro^ 
scope," not "magnifying glass," and "chattel," not "slave*" 
The test also asks children to identify "C*0,D*", "hieroglyphic," 
and "Genghis Khan." 



15* The most important source of knowledge for the child, 
particularly the pre-schooler, is his parents. Parents 
obviously can't teach more than they know* In the MeKican- 
American home the information that is forthcoming will be 
in Spanish and will be more likely to relate to MeKico and the 
Mexican cultural values than to the United States and its values 
and laws. The middle class parent spends time with his children 
teaching what psychologists have termed the "hidden curriculum* " 
Thus the middle class Anglo-- American chi Id is intensively tutored 
by his parents including correction of speech, grammar) syntaK, 
and style while his Mexican^Ameriean counterpart has not yet 
been exposed to the language* Thus any test relating to verbal 
skills is totally invalid as any indication of the learning 
ability of such Mexican^American children, 

16, The farmworker child grows up without awareness of or 
eKperience with books, piGtures, or magazines. There is a paucity ■ 
of ©bjeets in his home. Of course, a child cannot identify 
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what he has never encQuntered, Rarely hai a Mexican-Ainerican 
child from Soledad been further from home than Salinas, the 
major town in the county some 30 miles away {unless it is to 
move to a different labor camp). Zoos, museums i libraries * 
airports, and art galleries are unknown and uneKplored. 

17. The Mexican^Amerioan family is generally elosely knit and 
usually requires its menders to bagin assuming respons ibi li ty 
at an early age. Tests conducted by the California State 
Department of Education in Wasco, California^ in 1968 showed 
that MeKioan^American children scored "considerably higher 
than the middle^class normative population,'* in social ability 
and adjustments Major examples of culture values cited by the 
report as the cause of this finding were amp^hasis on (1) 
self^care of Ghildren at an early age, (2) eare of younger 
siblings, (3) significant housework assignments, (4) heiping 

to earn income, and (5) sharing in adult decision^making . These 
skills will help the Mexican^^erican child to do well in school. 
However, these skills are not measured by IQ tests and are 
not re If acted in overall score * 

18, EKperiments have uniformly proved that IQ score jumps 
with cultural environment and family income . Studies show 
relative variant 30^50 IQ points upon changed circumstances* 



Tests Not Properly Standardized 

19. Present IQ tests ralated in subject matter solely to the 

dominant cult and they were established solely by testing 

members of that culture. The Stanford-Binet test was standardiied , 

i.e* its scales were constructed, 1937 by giving the test to 

3,184 sub jects p Every subject was a white native American. 

The test has not Seen "restandardi^ed since 19 3?, Even rural 

American is clearly underrapresented in the sample group • The 

Wise test was constructed in 1950 by testing 2,200* Again, 

only Anglo--toerican children were tested and again there has been 

no reatandardization * 



Statistics 

20, Besides the nine plaintiffs, there are four other children 
in the SIR class in the Soledad Elementary School District (the 
other four were unavailable for testing on NovertUDer 1 and 2 
when the nine plaintiffs' were individually tested) , r«elve of 
these thirteen (92%) are Mexiean=toeriean. In Monterey County 
Spanish surname students constitute about 18 1/21 of the 
student population, but constitute nearly 1/3 (33%) of children 
in EMR classes. This figure is representative of the discrimina- 
tor, overpopulation of Mexican-taerican children in EMR classes 
throughout the state , 

There are approKimately 85,000 children in classes across 

California* A study of racial distribution in the state's public 
schools during the 1966^67 school year revealed that 26 % of the 
children in EHR classes were of Spanish surname while such 
students comprised only 13% of the total student population , 
It is statistically impossible that this maldistribution occurred 
by random change (odds in excess of 1 in lOQ billion). 
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Stata ReCQgnition of the Inequity 



21. In June of 1969, John Plakos of the California Departmant 
of Education randomly selected 47 Mexican ^Ainerican childran 

in EMR classes within the state. Approximately 50% wera in 
urban areas and 50 1 were rural. They were individually tested ^ 
in Spanish. Forty-two (42) of the forty-seven (47) scored 
over the IQ ceiling for 'MR classification. Thirty-seven (37) 
scored 75 or higher on the test, over half of the students 
scored higher than 60, and 1/6 of them scored in the 90 's 
and 100 's* Their average improvement over earlier tests was 
13^ 15 IQ points. They sGored an average of 8 pointi higher ■ 
on performance IQ than on verbal IQ, with nine children scoring 
at least 20 points higher on the performance sections, 

22. On August 6, 1969, the California Assembly passed House 
Resolution No, 44 recognizing that "a dieproportional number 
of children ftom such groups (minority groups) are assigned 
to classes for the mentally retarded. The Resolution calls 
upon school psychologists, school districts, and parents 

to undertake careful re-evaluation of all students than in 

EMR classes and "strongly urge(s) the State Board of Education 

to give attention and aid to proposals for charges in the structure 

of special education (MR) categories* 

23. State Superintendent of Instruction, Max Rafferty, has 
publicly gone on record stating that a child who can ' t be 
tested in his own language shouldn't be tested at all. If the 
test instrument is discriminating against a kid because he 
speaks Spanish th^n the test is wrong and should be discarded. 

24. Nevertheless^ local school districts have not undertaken 
any procedure to remedy the current situation, 

25. The unlawful EMR placement at Soledad was specifically 
brought to the attention of the school distriGt by one of the 
children's parents in September, 1969, On December 15, 1969^ 
plaintiffs' attorneys met with Soledac; Elementary School Super- 
intendent to review the facts and see agreement on reclassification 
of the children. All of the allegations of this complaints- 
including (1) the high IQ scores on the retest# (2) the state= 
wide pattern of discriminatory placement of the Spanish speaking 

in classes with mental retards^ and (3) the great harm being 
caused and urgency of quick action were discussed with him and 
two days thereafter complete copies of the test results and 
recommendations obtained by psychologist Victor Ramire z were 
provided to him. The superintendent asserted that these findings 
confirmed his own suspicion that unfair testing of Mexican- 
^ericans occurs. He unequivocally indicated th^.t he could 
reassign the children immediately after Christmas vacation to 
regular classes and that he could use eKisting facilities for 
high powered suppi ^menfeary training in language and mathematics 
to correct past deficiencies caused by their improper placenient 
so that the children would be fully integrated into the normal 
program as quickly as possible. He stated that the Christmas 
vacation provided the most opportune time for this transition 
as the school would devise a schedule during this period and the 
chi Idren in the school would accept the change as a natural one . 
He further assured plaintiffs that the teste already administered 
to the children would be sufficient so long as the psycholsfist 
who administered them was certified by the State of California, 
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26. On Dacember 30, 1969, 15 days after school officials had 
promised to reassign the children, an agent of the school dis- 
trict sent a letter to plaintiffs changing the school ^ s position, 
indicating that a "compiete study" would be necessary, and asking 
for further -documentation i In spite of plaintiffs' warnings in 
response that any further delay in providing the children with a 
regular educator would endanger their chances to make up for thf^ 
three years of deprivation already suffered^ the children upon 
return from Christmas vacation January 5, 1970, were and are 
presently forced to stay in the class for mental retards* 

Class Action 



27. This is a proper classification within Rule 23 of the 
Federal Rules of Civil Procedure, Plaintiff children represent 
two classes . 

A. Bilingual MeKican^toerican children now placed in Cali- 
fornia classes for the mentally retarded * 

B. Pre^school and other young bilingual Mexican^American 
children who will be given an IQ test and thus be in 
substantial danger of placement in a class for the 
mentally retarded, regardless of their ability to learn. 

They bring this action ^n their own behalf and on behalf of 
all others similarly situateu# pursuant to Rule 23 of the Federal 
Rule of Civil Procedure. There are common questioni of law and fact 
affecting the rights of uiinor plaintiffs herein and the rights of 
all other members of the classes* The classes are so numerous 
that joinder of all the members is impracticable. The representa- 
tive parties will fairly and adequately protect the interests of 
the classes and their claims are typical of those of other class 
members . 

Defendants 

28, Defendants include the Superintendent of Public Instruction 
for the State Of California and in said capacity is responsible for 
administration of all school programs including classes for the 
mentally retarded; members of the State Board of Education, and thus 
empowered to issue regulations relating to placement in California 
EMR classes; Comptroller of the State of California; State Treasurer 
Superintendent of Schools for the Sole dad Elementary School Dis^ 
trict; and trustees of "the Soledad Elementary School District. 

Right to a^ Education 



29* The right of every child to an equal education is fundamental 
in California* The California Constitution states that 4 "The 
Legislature shall provide for a syatem of coirmQn schools by which 
a free school shall be kept up and supported in each dis trict at 
least six months in every year. . . " Pursuant thereto. Education 
Codes place the duty to maintain schools and classes on the gover- 
ning board of the school districts and require the school boards, 
insofar as possible/ to maintain their schools "with equal rights 
and privileges*" 

30. Pursuant to the Civil Rights Act of 1964^ regulations were 
published in the Federal Register which provide that "each school 
system has an af f iTOative^ duty to take prompt and effective action 
to eliminate discrimination based on .** national orifin# and to 
correct the effects of past discrimination," The regulations fur- 
ther require equal opportunity in available classes^ curricula ^ 
school activities I teachers # facilities # and text books* 



31* Schools presently receive extra money for every child assigned 
to an clais. Unfortunately this acts as an incentive to 
placing^ and retaining children in thase classes. However, lubstan-' 
tial money is available to school districts from other SQurces 
both to remedy the damage done by mieaisignments of children to 
mentally retarded classes and to provide language assis tance to 
chi Idren at early grade levels who are not fluent in English* 
These sources include (1) Title I of the Elementary and SecDndary 
Education Actr (2) Title VII, the Bilingual Education Sections, 
(3) Aid to the Emotionally Handicapped, (4) The Miller-Unruh Act, 



32, There is an actual controversy now existing between the 
parties to this action as to which plaintiffs seek the judgment 
of this court. Plaintiffs seek a dgelaration^ of the legal rights 
and relationships involved in the subject matter and controversy* 



33. As a direct result of being placed in an EMR class ^ plaintiffs 
and the class they represent are being denied their right to 
receive an edueation/ their right to equal eduaational opportunity, 
and their right to not be placed in a segregated classroom, as 
guaranteed by Federal and State law and the Due Process and Equal 
protection clauses of the Fourteenth Amendment of the Constitution 
of the United States. 

34, Unless plaintiffs and the class of bilingual or Spanish 
speaking children in EMR elaises are taken out of the mentally 
retarded program, placed in regular classes, and given intensive 
supplemental training in language skills and mathematics to allow 
them to catch up to their peers, they will continue to suffer 
the immediate and irreparable injury of a grossly inadequate edu- 
cation and the stigma of mental retardation. 

As a further result of improper placements plaintiffs and their 
class will be out off from any chance to be gainfully employed and 
many will be forced into the further humiliation of reliance upon 
public assistance* 

35, Unless defendants are restrained from administering unfair 
IQ tests in English to plaintiffs and the class of bilingual and 
Spanish speaking children eligible under current state law to be 
tested and placed in classes, these children will suffer the 
irreparable injury of a grossly inadequate education and the stigma 
of mental retardation* 

36. Plaintiffs and the class they represent, have no plain, ade- 
quate, speedy remedy at law to redress such injury and therefore bri; 
this suit for declaratory and injunctive relief as their only means 
of securing iuch relief, 

WHEREFORE, Plaintiffs, on behalf of themselves and all others 
similarly situated, pray that this Court enter its order and 
judgment i 

A, Temporarily and preliminarily restraining defendants from 
placement of" any Spanish speaking or bilingual children in classes 
for the mentally retarded by administration of an IQ test solely 
in English, pending a hearing on the matter . 

B, Temporarily restraining defendants from either (1) re- 
fusing to accept the results of the 12 testa administered to 
plaintiffs on November 1 and 2, 19 6 9, and the recommendations made 



Controversy 




LDtn m ^:p,nish and English." ' ^^""^ = 

fus-o ^-X..r;,; ^C*;--;";:" i^i'ija-- claasrooms, from re- 

niacin; ^'^^ Psrmantintlr anjoining defendants from 

thl c2!l?no ^^^^"9"^^°^ Spanish spoak.ng child who scores ovar 
^V%S i mental retardatien on the "Parf ormance '■ section 

of the Weschler (WISC) tPat in a olaas for mental retards 

f' Prelininarily enjoining defendants frcni refusing to 
of;^ S allj-i^ngual and Spanish speaking children cur«ntL 

SvTauaUflM Mii"^^^? V ' ^^^'^^^ the .atosta conducted 

and ESaliar anS Jvnl S^?"^" ""^^ "'ith testB in both Spanish " 
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tes^"'standar4zSi'h ""i^^" ^« =lass unfoSrSn Sq' 

tSd 4o re"?;^t m Spanish and English and construe^ 
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United states Constitution, the Civil Righti Act of 1964 and the 
Slementary and Secondary Education Act aid Regulations; thaf the 
"n"lt"'tIJSef Mexican-toerican students to CalLfoynL 
rrantalli retarded classes resulting in eKcaaalve segregation of 
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stituw.Qnal and -a- not he lustified by administration of the ' 
eurr|ntlY available iQ taata in Enqliah only to thesrhni^gSal 
and Spar.iih riL.4akinq school children oiiinguai 
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Awarainq to plaintiffs their coats of suit. 



I. urant^.ing such further reliaf as the Court may deem just 
and aFpropriata and rfinaininrr --i nd: ntion sf the matter untiT" 
coniplate relief has been effoctod. uni:ij. 



"=ap8=tfully submittad, 
AttRrneys for Plaintiffs 



DeceirJbar 18^ 1969 



To: Marty Glick 

Denny Powell 

From: Victor Ramirez 

SGhool Psychologia t 
Iscondido t California 
(714) 465-3131 



This letter is to list the results of the psychsiog ical 
evaluation conductad on nine students from the city of Soledad 
on Novamber 1 and 2, 1969. 

I have been informed that the Soledad Elementary School 
District considers a score of two to three standard deviations 
(70-55 on the WISC test) as ordinarily sufficient to reconmend 
placement in an EMR program, Ragardlesi of the icure used to 
make the determination, other major factors affecting these 
students' par formanaes (bilinguali em, cultural deprivation, and 
extansive^ time spent out of a regular program) weigh heavily 
in favor bf reassignment of at least seven of the nine students. 
The other two should also be reassigned with a great deal of 
caution exercised to determine whether these two studenti can 
make the adjustment through intensive training to a regular 
program. 

Each student was giv^n ^tha wisC teit in Spanish or English. 
Each student was given the opportunity to respond in either 
language or in a combination of both languages, in addition , 
each child was given wide rang© aehievement tests to measure 
academic progress, Peabody Picture tests (lolely to determine in 
which language the child was most proficient), and, whan indioated, 
a Bender Motor Geetalt. In addition, specific information about 
the child and his family was eliaited insofar as that was possible. 

1* Arthur 

Verbal i*Q* 94 Performance I. Q. 86 Full-Scale I.Q. 89 

Wide Range Achievement Test (Jastak 1965 Edition) - 
Reading Grade (Word Attaok-^ Pronouncing Words) 1.9| 
Spelling Gr 1.8; Arithmetic Gr 3.2 

Summary of Findings , and Hecoimendations s 

^tthur appears to be functioning with no significant 
differenee noted between his Verbal score and Performance 
score p Present testing does indicated academic deficiency 
especially in the reading skills area and spelling skills 
area, but current testing further indicates that Arthur 
is far more capable academically and socially than his 
present school plaeement would indicate. Arthur is ' 
capable of functioning within a regular school program and 
should be allowed the opportunity to succeed at that level 
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2. Manuel 



Verbal I.Q. 82 Performanc© I.Q. 89 Full-scale I.Q, 

Wide Range Achievement Test (Jastak 1965 Edition) - 

Reaaing Grade (pronQuncing words-^word attack) Level 1=9- 
Spelling Grade Level 1.8' Arithnietic Grade Levar 2 . 6 

Smnmary of Findings and Recommendations s 

Manuel showed no significant difference noted between 
his verbal seore and performance gcore . ' 

^ Present testing further indicates academic deficient 
skill-^"^^^''^^^^ "^^^ °^ reading and spelling 

Current findings do tend to indicate that Manual is 
capaDle.o. functioning above his current program place- 
ment and. If given proper remedial help in lome of the 
basic skills areas, could make an adequate adjustment to 
a regular program. " j -- . 



3* Ernest 

Verbal i.q, n Performance I,Q. 92 Full-Scale I,Q, 79 

Wide Range Achievement Te^t (Jastak 1965 Edition) - 

Reading Grade (pronouncing words^-word attack) Level 
KG-6; Spelling Grade Level 1,2; Arithmetic Grada 
Level 1.8. 



Bender Motor Gestalt.^ Test results indicate a great deal 
of iminaturity, with some rotations, erasures, 

Suinmary of Findings and Recommendations i 

Ernest showed a significant difference of over one 
standard deviation noted between his verbal score and 
performance score. 

Present testing does indicate academic deficiency, 
especially in the reading skills area and concentration 
and arithmetic reasoning . 

While current teeting does tend to indicate that 
Ernest may possibly have limited potentiality and 
eapabilities, the rather significant disparity between 
his verbal score and performance score, and the particu- 
larly low depression of scores related to social" inte-' 
gration and social knowledge tends to support the in- 
ference ofcultural deprivation as a major factor 
affecting Ernest's schopl success* 



4i Maria 



Vefbal I.Q. 74 Performance I.Q, £2 Full-Scale I.Q* 78 

Wide Range Achievement Test (Jastak 1965 Edition) - 
Reading Grade (Word Attack-PronQuncing Words) 15^ 
Spelling Grade 1,6 

Summary of Findings and Recomfnendations i 

Maria showed a significant difference noted between 
her Verbal score and Perfomansa scorn , Preserit testing 
suggests academic deficiency, especially in the reading 
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skiii-. an i I ^ ^ i^riLlls ai/oa, IVliiie current 

tes^m^ slnn^i * 'nd^ in.U^-iuo a psssibia limited 

poumn-iniizy anci .^apah i li ties , thsse results must 
eval.ii-^d -.sL-i. cauticn xn light of Maria's 

biiin^uai n^: .ina particularly the degree and 

nat.i: Q cult iiipr ^ " ■ a t ian wr. iwh ^=he has under gorii^ 

as a direct try' ..xt cf her en vl rc^nrrien t . Because of the 
estabi i^?-,ad L:;.iL ^ nz^^ L 1 ^^unaQ is r;ot a fixed 

qual i ty i:^; f_ o ro 1 ?! r I'^ti qua i i ts= whi is heavi ly influ- 
enced U: nun-erou^ variabltss including heredity, cultural'- 
igation, nutrition/ socialization, and education, we 
must therefore prsaeed with cKtreme caution in the 
pi acement of any rhild into a special education program 
froni such a li;=Lti- i ha a>= ^jround . AlternatlveB for meeting 
Marians Bpf^cial nooUs ccuid include: 

1, Ad justGci schoo] program. It is r Commended that 
Mari a he pi aoed ii* a TiuIg I types program which is 
specifically orianted to pruvide Compensatory Education ' 
to children from smiilar culturally deprived environ- 
ments. If this type a f placement Lm not poB^ibla then 

a further alternative^ fsr placoment could be that of a 
p 1 a ceme n t into a r e g ud a r p r og r arn w i th all the o b j e c t i ve 
remadial h^lp which will be necnasary to provide the 
training in the aca lo-iic basic skills areas which Maria 
seer^ tc no^d i.n cri-r to rrr-at with success. 

2. Peforrai for outside remedial help in the basic 
skills^ Perhaps a pi^hl'c agency located nearby could 
possibly provide the type of rerr.edial help Maria seams 
to need, 

3^ RefGrral for a coinplete %'ision and auditory exam. 
It is recorrjnended that Maria be given a vision and 
auditory examinatian to ascertain if there are any other 
possible factors which might be affecting her school 
performance . 



Ramon 

Verbal I.Q, BX^ Performance I.Q. 2^ Full--Scale I.Q. 76 

Wide Range Achievement Test (Jastak 1965' Edition) - 
Reading Grade fword Attack -Pronouncing Words) 2.3; 
Spelling Grade l*8r Arithmetic Grade 3.6 

Surmnary of Findings and Pecornmenda t ions % 

Ramon showed a significant difference noted between 
the verbal score and performance score* 

Present testing suggests academic retardation 
especial ly in the reading skills area and spelling 
skills arsa* VThile current tasting does tend to indicate 
that Ramon rnay have somewhat limi ted potentiali ty and 
capabilities , it is significant that all of Ramon ' s low- 
est subtest scores are directly related to information 
and knowledge heavily influenced by the degree of social 
integration that one has achieved in our culture * while 
Ramon * s overt behavior would lead one to believe that he 
had readily assimilated our cultural ' pattern # the obvious 
disparity between his environmental background and func 
tional achievement in our culture strongly indicate the 
' possibility of other var^'ibles affecting his school func- 
tioning than those apeci -lly related to mentml re-- 
tardation . 
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Armando 



e r & ^ i T 



Perf ori7:ance I.Q. 72^ Full-Scale I.Q, 72 



Wide Kange Achievement Test (Jastak 1965 Edition) ^ 

Reading Grade (Pronouncing WordiS-word Attack ) PK. 2 
Spelling Grade 1,2 r Arithmatic Grade KG . 9 

Sumniary ©£ Findings: 

Armando showed no s igni f icant di f f erence noted 
between his verbal and performanee scores. Present testing 
indicates severe academic deficiency in all basic sk ills 
areas. l^ile current testing strongly suggests the 
possibili ty of limited potentiality ^ and capabilities , 
there seems to be an objective compounding of the prob- 
lems by the vary limited environment from which Armando 
comes , He has devaloped better verbal skills than his 
s i s ter . 



Recommendations t 

1. It is recomjTiended that Armando be placed in a 
program similar to a Title l program Compensatory 
Education where he can gain from the added enrichment 
of cultural knowledge and information and receive the help 
he seenis to need in adjusting to our culture; but that 
if that type of placement is to be successful, he 
should be provided with the intensive remedial help he 
needs to meet with some degree of success in school. 
It may be that Armando and his sister Diane will he 
able to help each other by learning together the lang- 
uage skills which they need* 

2^ Armando should be carefully re-evaluated at the 
end of the school year so as to determine what place- 
ment may be best for him for the following school year. 



Margaret 



Verbal I.Q. £2 Performance I.Q. 8_3_ = Full-Scale l.Q. 70 

Wide Range Achievement Test (Jastak 1965 Edition) - 
Reading Grade (Word Attack-Pronouncing Words) 1.7; 
Spelling Grade 2,2| Arithmetic Grade 3,4 

Summary of Findings and Recommendations i 



Margaret showed a significant difference of over 
one standard deviation noted between her verba 1 scores 
and performance scores. This finding indicates problems 
related to the inte rnali sat ion of proper social and 
educational knowledge but the matter is complicated by 
Margaret* s advanced age (13) in relation to the other 
children. It may be that her scores are limited by the 
rate the EMR class proceeded in meeting the needs of the 
younger children* She could answer more test questions 
correctly than most of the other' children, but her score 
was compared wi th an o Ider age group thus producing a 
low IQ score. There is also support for a diagnosis of 
limited potentiality and capabilities. 
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R e c oitCT© n d a i on s : 

1. It xs t:herefore recominended that Margaret be 
placed in a Compensatory Education program to see how 
rapidly sha can develop the needed verbal skills now 
found be lacking. Integration of Margaret into a 
regular prcgrani should procaed with great caution and 
only with strong enrichment in deficient" areas . 

2. It- is reconinicnded that Margaret be re-evaluated 
at the end of the school y^ar to ascertain what progress 
has been made and to determine if any future change in 
her program shQuld be made. 



Rachel 

Verbal 1*Q. 66^ Parformance I^Q, 7^ Full--Scal© I.Q. 67 

Wide Range Achievement Test (Jastak 1965 Edition) ^ 
Reading Grade (Word Attack-PronQunGing Words) 1,5| 
Spelling Grade 1.2r Arithmetic Grade 2.6 

Summary of Findings and Recommendations i 

Rachel appears to be functioning with no significant 
difference noted between her varbai score and perfor^ 
mance score* Present testing suggests acadeniic defici- 
ency in all academic skills areas. l^ile currant test 
results tend to support the possible diagnosis of mild 
retardation r it is significant that while Rachel *s 
overall pattern of functioning does indicate a somewhat 
limited potentiality, her lowest areas are directly 
related to the degree of one's assimilation of social 
and educational information from our culture* Because 
of this, extreme caution must be eKercised throughout ^ 
Rachel -s school career xn order to more adequately pro^ 
vide the type of program she will need in order to 
meet with success. It is noted that family problems 
caused very excessive absences in the past school years 
which no doubt contribute to low test scores * The 
possibility of subsequent growth and development in 
assimilating our cultural, social and educational goals, 
and inform^.tion could lead to added success ' in school 
and should always be considered in her future placement* 

Recoirmiendations ^ 

1^ It is therefore recommended that Rachel be placed 
in a Compensatory Education prograjn to see hov»^ rapidly 
ohe can develop the needed verbal skills now found to 
be lacking. Integration of Rachel into a regular pro^ 
gram should proceed wi th great caution and only with 
strong enrichment in deficient areas* 

2 , It is recommended that Rache 1 be ra ^evaluated at 
the end of the echool year to ascertain what progress 
has been made and to determine if any future change in 
her program should be msde * 



Victor Ramires 
School Psyehologi s t 
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AFFIDAVI T or CRUZ ,REYNOSO 

STATE OF CALIFORNIA ) 

) SS. 

COUNTY OF SAN FRANCISCO ) 

I; CRUZ REYNOSO, being duly sworn? hyreby depose and 

say I 

I am the Executive Director of California Rural Legal 
Assistance and a member of the State Bar of California. On 
December 15, 1969, attorneys Martin Click, Maurice Jourdane , 
and 1 met with Soledad ElGmentary School Superintendent Wendell 
Broom to review the facts we had unco-'^ered in our investigation 
of placement of Mexican-American school children in classes for 
mentally retarded in Soledad and throughout the State of Cali- 
fornia. All of the allegations in the complaint filed in this 
action were discuesed with Mr* Broom including (1) the high 
IQ scores on the retast/ (2) the statewide pattern of discrim- 
inatory placement of the Spanish--speaking in classes with mental 
retards, and (3) the great harm being caused and urgency of 
quick action were discussed with him. Two days tharaafter 
complete copies of the test results and recommendations obtained 
by bilingual psychologist, Victor Ramirei , were provided to the 
Superintendent * 

Mr. Broom asserted that he had previously suspected that 
unfair testing of MeKiGan^Americans had occurred because they 
were tested in English . He unequivocally assured us that he 
could reassign the children immediately after Christmas vacation 
to regular classes and that he could use existing facilities for 
high powered supplementary training in language and mathematics 
to correct past deficiencies caused by their improper placament 
so that the children would be fully integrated into the normal 
program as quickly as possible. Mr. Broom stated that the 
Christinas vacation provided the most opportune time for this 



transiticn as the ischool would doviae a schedule during this 
period and the., childran in the school would accept the change 
as a natural one. He further assured plaintiffs that the tests 
already administered to the childrQn would ba sufficient so 
long as the paychologist who administered them was certified by 
the State of California. 

On December 30, 1969, 15 days after school officials had 
promised to raassign the children, an agent of the school dis- 
ttict sent a letter to plaintiffs changing the flehool's position, 
indicating that a "complete study" woyld be naceasary, and 
asking for further documentation. In spita of plaintiff b' warn- 
ings, in responsa, that any further delay in providing the 
children with a regular education would andangor their ehancea 
to make up for the three years of daprivation already suf fared, 
the childran upon return from Christmas vacation on January 5, 
1970, were and are presantly forced to stay in the class for 
mental retards. 



CRUZ REYNOSO 



Subscribed and sworn to befora ma 
this day of January, 1970, 



NOTARY PUBLIC in and for Lha County 
of San Francisco, State of California 



310 



DENNIS POWELL / ^ ' 

MAURICE JOURDANE 

Attorneys at Law 

32 8 Cay Ufa Street 

Salinas , California 9 3901 

Telephone: (408) 424=2201 

MARTIN R. CLICK 

Attorney at Law 

1212 Market Street 

San Franc ie CO , California 94102 

Telephone \ (415) 863=4911 

Attorneys for the Plaintiffs 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNXA 

DIANA MARTINEZ, St. al,, )' 

) 

Flaintiffs, ) No. 

) _ _ 

) POINTS AND AUTHORITIES IN 

__ _ ) SUPPORT OF A PPLlCATION~"FgR 

STATE BOARD OF EDUCATION, at. al.,) TEMPOR^ RY^ RESTRAINING" ORDE R 

) AND ORDER TO SHOW CAUSE 
Dafendants , ) " ~ ^- ^ — ' — 



I. FACTUAL BACKGROUND 



) 



The facts r simply stated^ are 

A. California's MexiGan-Aineriean schosl children are 
currently being segregated into classes for the mentally ratarded. 
vmile 3 of avery 100 MexiGan-Amerieans are assigned to these clammmm 
only 1 1/3 of every 100 other whites is so assigned, [it is con- 
sidarad statistically impossible that this could occur by 

chance odds eKceed 1 in 100 billion] . 

B, This discriminatory assignment occurs because IQ tests 
are given to Mexican^AiTier icans in English by testers who cannot 
speak Spanish and bacuasa the tests given are culturally biased 
against the Mexican^American , mien retested, 7 of tha 1 named 
plaintiffs scored higher than the maxlmim score used by the county 
as a ceiling for mental retards. They averaged 15 point higher 
than earlier scores. The State of California's own random survey 
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(attMch.d to the Conplaint as Hxh.hit C) ahowed 4;^ of .17 
children ucor.ng higher than the cutoff. 

C. This discriminatory aasignn^ent has a devastating effect 
tflnw.oun. to a Ufa sen.en.e UUteracv and public dependoncv 
and a permanent stigma of inrerxority. Very little is loarned 
in moat EMR alaaseB as eMpe.tation is low, and the aurrx..ium i« 
severoly limited. 

The right to racaivo an education, and its fundamental value, 
was explicitly defined by the United States Supreme Court in 
Brown V. Board o£ Edn^..H„„ y^g_ ^^^^ ^^^^ ^. 

686 (1954), when it daclared: 

• 3?ati Inf " ^^^^^^^ '"^^ "^^^ important function of 

laws a" tie orJr""""3^"- C^'^P^l-ory school attendance 
laws and the great BxpenditurBS for education both denon- 
strata our recognition of the importanca of Sduoation tS 

of our most basic public raaponsibi litiea , even sarvice 

eitffinlhio " " tha vary foundation of gooS 

citizenship Today it la a prinoipal instrument in 
awakening the child to oultural values in preparing hin, 
for later professional training, and in helping him to 
adjust normally to his anvironmant. In thefi lavs i? 
1. doubtful that any child many reaBonablySe aSpSotel to 
succead m life if he is denied the opportunLy 1? an 
education. Such an opport unity, where tha 

!?!!i!li:". ^^ ^ ^^ 7idi"^trTr^^7T^wh... 

available t o ai l on equa l terms. (amph^a^^ ^ma^^) 
Pursuant to tha Civil Rights Act of 1964 (42 U.S.C. 2000d, 
2000d-l), rBfulfltiona were published in the Faderal Reflster 
on March 23, 1968, p. 4950, Vol. 33, No. 58. These regulations 
provide that "each school system has ■ affirmative duty to 
take prompt and effective action to e^.minate .. .discrimination 
based on. . .national origin, and to correct the effects of past 
discrimination [Sectien 6]. The ragulations further require equal 
opportunity in available claaees , aurrieula, school activities, 
teachers, facilitiaa, and text books. 

In addition to faderal requirements, tha right of every child 
to an equal education is fundamental in California. Art. 9 Para, 5 
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of the California Constitutian states thati "The Legislature 

shall provide for ei systeir, cf con^niDn SGhools by which a free school 

shall be kept up and supported in each clistrict at least siv 

months m every year...'^ Pursuant thereto. Education Code 

Para. 1051 and Para. 5011 place the duty to maintain schools and 

classes on the governing board of the school districts and Para. 

1054 and Para. 5015 require the school boards, insofar as possible, 

to maintain their schoolB "with equal rights and privileges,'' 

California ca.^es have fully upheld the validity of the 

State's statutory and administrative requirements of equal 

education. In Jackson Pasadena City School District, 59 

Cal. 2d 876, 31 Cal. Rptr . 606 (1963), the California Supreme 

Court reviewed a change in a school district zoning plan. In that 

case the Pasadena City School District assigned a group of white 

junior high students to a predominent ly white school instead of 

to a school of predominently minority students which was "in the 

main" situated closer to the group of students assigned. The 

California crurt first described the role of education, and the 

"retarding" effects of unequal education in similar terms to those 

repeatedly enunciated by the United States Supreme Court: 

In view of the intportance of education to society and 
to the individual child, the opportunity to receive the 
schooling furnished by the State must be made available 
to all on an equal basis. Because of intangible con- 
sidarations related to the ability to learn and eKchange 
views with other students, segregated professional schools 
have beer* held not to provide equal educational opportunities, 
and such considerations apply with added force to children 
in grade and high schools. The separation of children 
from others of similar age and qualifications solely 
because of race may produce a feeling of inferiority which 
can never be removed and which has a tendency to retard 
their motivation to learn and their mental development . 
{Id. at p. 609) 

The court rejected the. School district's argument that complete 
or almost complete segregation was required before the court 
could take action, ['^Improper discrimination may SKist notwith-* 
standing attendance by somewhite children at a predominently 
Negro school*,." Id, at p. 609] and went on to point out 
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that California schoQl offic^ials hav^ an affirmati%^e duty to 
prevent racial or ethnic imhalancs^^i 

...[lit is net enough for a school board to rtsfrai^- 
from affirmative discriminatory conduct The 'riaht 
ana equal oppcrtunity for education and the harmful co-= 
Eequances ot segregation require that schcQi boards take 
steps, insofar as reasonably feasible, to alleviates 
racial iif.balance in schools, regardless of its cause . . 
Id , at p, 610 " 

It does not require elaboration to point out that defendants 

fail to provide to plaintiffs their right to an education, let 

alone their right to an equal education, when they segregate 

these children along with other MeMican-Americans , into claases 

aimed only at making mentally deficient children "economically 

useful and socially adjusted.^* [Education Code Para, 6902 ], 

PLAn^T lFFS ARE SUFFERING CONTINUING GREAT AND IR REPARABLE 
I h J u R I """^ ' " ~^ ^...^^ - -- - — ■ 

The named plaintiffs and their counterparts currently in 
classes for the mentally retarded across California fall aca- 
demically further and further behind thair peeri with each day 
that passes. in spite of the statewide studies that have been 
conducted and are set out in the complaint, defendants at the 
state level and local level have at best proGras tinated and at 
worst simply ignored the evidence of segregation and the reports 
that children with normal learning abilities- are being ruined by 
a school system which condemns them to illiteracy. it is dif- 
ficult to understand the justification for a measurement of in- 
telligence which blindly poses questions in English to a child 
who doesn't speak that language. The applioation for a temporary 
restraining order asks only that defendants irmnediately accept 
the test results and recommendations obtained by the qualified, 
credentialed bilingual psychologist and reassign the children in 
accordance with those recommendations or, alternatively, if the 



1) The fact that the present case involves seyregated classes 
within the same school building whereas Jackson v. Pasadena City 
School District involved segrefation in separate schooli is a 
distinction without any legal significance . See Ballinq v Sharpe 
347 U.S. 497 (1954). " ^ " ^ " ^ 
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school district has some substantial reason to discredit the 

psychologist ^ hitherto unmen tioned , to institute immediately the 
process of retesting the children with tests administered by a 

bilingual psycho log is t * This is the minimum essential to 

prevent further irreparable injury to these children and to begin 

the road to removal of the stigma of retardation and inferiority 

and to an opportunity for a normal and productive life* 

Dated January 7, 1970. 

Respectfully submitted^ 

DENNIS POvmLL 
MAURICE JOURD^.NE 
MARTIN CLICK 



By 

MARTIN CLICK 



21 The temporary restraining order also preserves the status 
quo as to other bi lingual chi Idren who are threatened with 1 . Q * 
testing in English and placement in an EMR class before a hearing 
on a preliminary injunction can be held. 
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Salinas. California 93^01 Francisco CalifDrnia 

Telephone. ^4QB) tlA^i-El Telephone i f4l5) 557^2544 

^ ^ ■ Attorney for Defendants 

MARTIN GLICK 

Attorney at Law 

1212 Market Street 

San Francisco, California ?4102 

Telephone; (415) 863-^4911 

Attorneys for Plaintiffs 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 
DIANA, et al. , ) 

) 

Plaintiffs, ) c-70 37 RFP 

) 



vs , 



j STIPULATION AND ORDER 



STATE BOARD OF EDUCATION ) 
et al. , ^ 

_ _ ) 
Defendants. ) 

^ _ . ) 

STIPULATION 

The parties hereto hereby stipulate that, without either 
party ralinqui shing or abandoning its position ir. ragard to. the 
meritn of this aQtion, the attached agreement, her^iby fully in- 
aorporatad by referenoe herein, upon implementation, will resolve 
the controversy presented to the Court in this aGtion. The 
parties, therefore, mutually request this Court to enter an 
Order, pursuant to the Federal Rules of Civil procedure, approving 
and adopting as its Order, the stipulated agraement of the parties, 



Dated I 



Attorney for Plaintiff Attorney tor Defendant" 



IT IS SO ORDERED 



Date I 

United States District Judge 
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THE rARTinii AJKCi; As FOLLOWH • 

1. The SLatC3 D€:|,. ar ^-u^ L of Education will mail, with the 
nev; rogulatians MOl, ut j . , I::>;hibit "A", a letter to Gvery 
schcol distri-t within the Btnte of California, which xncluJes 
the paragraphs antacried in EKhibit ^'B". Both eKhibits are incor = 
porated fully by referenso herein as part of this agreement. 

2. The i^uato DGpartnvDnt of Education m implementing 
Section 2011 Cb) of Title 5 of the California Administrative Code- 
shall require diBtricta to get Htatistics sufficient to enable a 
determination to be made of the numbers and percentages of the 
various racial and ethnic groups in each Educable Mentally Re-^ 
tarded class in the district. In the event that the State Depart- 
ment of Education ciGterniinas that there is a significant variance 
in racial or Qthnic makeup betv;een its EMR classes and the total 
enrollment of students in the dietricti the district shall submit 
an explanation of the variance, 

3. The Department of Education will make available for 
inspection all reports recaivad pursuant to paragraphs 1 and 2. 

4. The State Department of Education is undartaking 
to arrange norming procedures £or an individual intelligence 
test wherein the populatijn will be comprised of MeKican--AjTieri = 
cans who live in California. Such undertaking is contingent upon 
the State Department of Education receiving funds for said work 
and the approval of the publisher oi ^uch test. The state will 
make the test available to plaintiff's attorneys after standar- 
disation and item analysis. Plaintiff's attorneys will provide 
to defendants , in writing , a signed statament setting forth the 
naiaes of all consultants who will review the tes t * Al 1 such 
consultants shall be competent psychologists holding credentials 
issued by the State Board of Education authorizing the giving 

of individual examinations under Education Code Section 6908^ 
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Such psychologists may also consult with Stata Department of 
Education employeas , at a time convaniant to such psychologiatB 
and the state Dapartment of Education, prior to the actual 
norroing of such tast. At aaid time the State Department of Edu- 
cation will maka ita work to date available to Baid psychologists 
for their raviaw. Such reviaw is contingent on approval of the 
publisher of the test. The Stata Department of Education will 
exert every effort to obtain the publisher's appreval. Said 
psychologists shall not publicly eomn,ant on the state Department 
of Education's work or efforts in connection with the teat prior 
to the actual norming of the test, 

5. The plaintiffs agree that upon approval and adoption 
of this agreement by the Court as its Order and upon implementa- 
tion thereof, including reaolution of contingenciaa in Paragraph 
4 of this agraamsnt in a manner which rosulte in development of 
an individual intelligence teat as provided in that paragraph and 
in review of the test prior to atandardization by plaintiffs, 
this action will b« tBrminated, 
Dated I 



ATTORNEYS ^FOR PLAINTIFFS 



ATTORNEYS FOR PLAINTIFFS" 



ATTORNEYS FOR DEFENDANTS 



ATTORNIYS FOR DEPENDANTS 
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Main Points of Court Order and Agreament 
In Diana State Board of Education 



1) All children whose primary home language is other 
than English (e.g. Spanish, Chinese, etc.) from'now on must 
be tested in botli their primary language and in English * 

2) They may be tested only with tests or seetions of 
tests that dor. ' t depend on such things as vocabulary, general 
information {"i^o wrote Romeo and Juliet ?") » and other similar 
unfair verbal questions. " 

3 ) MexiQan^^Amer ican and Chinese chi Idren already in 
classes for mentally retarded must be retested in their 
primary language (unless they ware previously tested in it) 
and must be reevaluated only as to their aahievement on 
non-verbal tests or sections of tests. 



4 ) Each school district is to submit to the state in 
time for next school year a summary of retesting and reeval- 
uation and a plan listing special supplemental individual train- 
ing which will be provided to help each child back into regular 
school classes. 



5 ) State psychologists are to work on norming a new 

or revised IQ test to reflect Mexican^Ameriaan culture. This 
test will be normed by giving it only to California Mexican- 
Americans so that in the future Mexican- American children 
tested will be judged only by how they compare to the perfor= 
mance of their peers, not the population as a whole * 

6) Any school district which has a significant disparity 
between the percentage of Mexican-Amer ican students in its 
regular classes and in its classes for the retarded must 
submit an explanation setting out the reasons for this disparity. 



EKLC 
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SPECIAL EDUCATION 



Race, Language, National toigin Dlacrlmlnatlon and Due Process 



Covarrublai v, San Diego Unified School District: - C.A. No, 70-394^T (S.D. 
Cal*)^ Papers available at Clearinghmisa (#7427). 

Guadalupe ^ganl^atlon v. Tempe Elementary School Dlgtrlet No. 3 . No. Civ 
71-435 PhK. (D. ArlE.). Papers available at Clear Inghmife (M3l\) . 
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mtsiex LAW eFFict 

I'* MtMCIKS NIKmstHSSS 

t.fs<i AiiKnact reintstriea 



F i L. ii Uof CDiU Boli 



Missi un L^v.- ni : i . 

San rra;.ci5.:co I,c i.c!ib ^ r.iCO J' • ' ' ' *^ 
LGfjal Aoaii l:n,;cO T rui . 1;^ ,m!. . 

2701 yoii^ciA nuL-ooL -LLaA. LK :J 
Oan Krr-.cicc.j, Call Jj^rniaSW IfllAi^Ci.^CU 



NAACP Legal DOlongQ and 

EducntiDn rujid. Inc. 

12 Qcnry D du 1 o v £U a 

San FrD::ci£^CD, Cri i i o rn i a D41CQ 

TGlcphcno I 7G£;-'Q7^^G 

Attorncyo for Plninliiffs 



Pote.'r Purr* lev 
Paul nDbcrt"/ 

ToIophQnu I G^'C-V. n,. 

Martin Glick 
ColirQrniii nwuu I 

Lccjnl AfjFl I. n Ltii.CD 
1212 MurXGt EtrooU 
Sn]\ FrnncisGD, Ctilif;, 
ToluphoiiOi 8Gj-^: ^13 
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In tlie United staters District CDurt for the 
Northern blstrict of Cnlif^ornia 



IMRY P., by hin Guardian ad Lihom, 



X^UClLLr: p,; by his auaraian 

sd Litem, JOYCE B^r :i.J., bv hin 
Gufitudian ad. Litern, iiisriES;. J,; 
JOIlN^ by his GuE^rdian ad Litem, 
liAliY lU t SYLVIA n., bv her Guiirdia- 
ad LitG;n, SYLVIA W,; J,L,, by his 
Gunrdian ad Litem, SELi::i!A F.^ 

Plaintiffs, 



VlXhSO:: riles, SupGrintsndGnt 
of public instL-uction for the 
State of califprnin; HranY P. 
GUHDERSON^ MM. uEAyiETTE RITCHIE j 
THOi-yvS JlOVrAllDj EUG-HS RAGLil-j 
MRG. DOIIALD P. KROt;^^ CLAY MITCHELL j 
TONY SlERnA? REV, DONN MOOMAH j 
MAK WFFSnTY; JGr!^ FORD7 
MRS, CAHOL STAFFOr^D and VJOLF 
OGLEBBY, ns the Monbers of the 
StatD Board of Education^ THOMAS 
SlIAHSEN^ Suparintendont of Schopls 
for the San Frrincicco Unifiod 
SchoDl District; DR. 2URETTI GQOSBYi 

DAVID SA::c:rEi:i joii^g crowley; 

MRS, EmrSST LILIEUTHALr HOV^ARD 
KEMEROVSKI; ?.LAW NICHOLS and 
LAUREL GLASS, ao Mcn^c^S of the 
Board of Educatio]! of the San 
Francisco Unified School District, 

Defendants. 



) 

)Civil No. 



SQ 



SUIT FOR V3:QIJ.TI0a OF C7.Vlh RIGHTS AND 

FOR inJUircTivn: r^m Dncu>:i;-,7ony nsLiSF 
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I . JUnTSDiC Tio:, 
1* This action arises undar tJie Constitution nnd law 
of thcj UnitGa StntQs, including tlio Fourtocnth Arnendn-cnt to tic 
Constitution and tiie Civil paghts Act of 1964 [42'U.S.C. 2000 (J), 
2000 (d)(1)]. It also arises unuar tiie Constitution and laws of 
ths State of California, including Art. 9 section 5 of the 
Constitution, Eaucation Coae sections 1051, 1054, 5011 and 5015 
[equal oducational opportunities], and iiducation Code sections 
6901, sen, [oducation of r.ientally retarded minors], K 

declaration of rights is sought under the Declaratory Judgr:i^nt 
Act, 28 U.S.C, section 2201, Jurisdiction of this Court is 
invoked under Title 28 U.S,C. sections 1331, 1337 and 1343 
and Title ^2 U.a.C. sections 1981 and 1983. The amount in 
controversy heroin eKceeds the sum of 110,000 exclusive of 
interest and costs. 

PLAIMTIFFO 

2. The group listed above in the caption as plaintiff: 
is composed entirely of black elemental school children i^/ith 
their parents as representotivos . All of the plaintiffs attend 
elementary schools which are in tho.San Prancisco Unified School 
District, and all have been inappropriately classified and 
placed in clashes for tiie mentally retarded (hereinafter 
classgs) and arc being wrongfully 'retained in such classGs , 
They represent to© class of black childrGn in California wrongly 
placed and retained in classes for the mentally retarded. lUain- 
tiffs come from families in which the primary culture is contein- 
porary black american culturG, Plaintiffs' spoken language and 
coimnunicatlon skills reflect such variations and differencca 
from sQ-^called Standard English as is consistent with their 
cultural bEvCkground, 

■ jMpno pijR placjjiment of* plaintiffs 

3. Plaintiffs arc not now and never have been mentally 
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rctaruati. At Icaut ona of t.iu.. probaDly nbovQ avaraya in 

inUc lliq^neci . Thuy aro the victi:ns of a testing procedure waica 
faiifi to rocDgni^a tiicir unf n-ui liari ty with the v;:iitc ;nicldlt?^ 
clone cultural hacltv round cral which ignorGs tna learning oMpGri- 
encas which they ma^' have had in thoir hemes . Plaintiffs hc^vo 
been eubjccteu at various tiiAos in the past to a variety of so- 
callQcl intQllic|oncG iX.Q^} tests which place a heavy cmphnsiG 
on verbal skills and \^hicii fails to properly account for plains- 
tiffs* hor;C QXperience or environment. Such tests were approveu 
by tiio State Daoartinent of Education and atlminis tcred by the 
nan Francisco Unified School District and by other school 
districts throurjhout the state in tlie normal course of conductinc 
school business and wore the primary basis for plaeing plaintiffs 
rnj many other black school eliildrGn in classes for the nentally 
rntardad^ ' 

4. It ii. well docuinented that I.Q. scor© is a highly . 
unt 'usLv/orthy iiisasure of the learning ability of children from 
Gtli.i ' ^linority groups, Eeyiaour Sarason, Thomas Gladv/in and 
Kir*, red Maslond, Mentgil Subnormali tv (1958); W,S* UBf2, "Socio^ 
ccon&^nic Status and Int@lligenca r A Critical Survey,'^ Psycholo-- 
gical Bulletin^ XXXV (1938); Rodger Hurley^ Poverty and ;^^ta_l 
Re tarnatio n- -A Causal Re lationship r (19 69) ? Allison Davis and 
Kenneth Eells, Davis -- Eells Test of General Intelligence {195G) , 
These are just a few of the treatises on tJie subject, A recent 
study by Dr* Jane Mercer/ "The Use and Misuse of Labelling liunian 
Boingsi The Ethics of Testing^ Traclting and Filing^" (1971) 
ahowca that 90 per cent of black children Glassifiecl as "mentall' 
retarded*- are at least normal in social bohaviar, in their 
ability to hold steady jobs and to load normal lives as adults i 
(Sae also affidavit of Jane MercQr attached hereto as Eiciiibit 
"A," and incorporated herein by this reference*) 

5, ThG abovc-'reforenGed I.Q. tests related to eubjact 
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matter solaly in tJie dominant culturo, and wora ostablishod 
princlpoliv by testirig memhars of thnt culture. The Stanford- 
'Dinet Tost for ax£unple was standardised in 1937 by giving tj.o 
test to 3,13^ subjocts, all of whom ..ore white, nativa-born 
AmariG^no. The test was pertially ros t andardi ^od in 19G0, but 
tha rasta:idardization again did not taka into aeoount ethnic 
group differencQs* 

The I-Iachslor Intalligance ScalH for Children which was 
adn,inigt.rod to plaintiffa by dBfondant school district, was 
conotructad in 1950 by tosting 2,200 parsons; again only Anglo- 
Americnn childran wara tasted. Thera has bean no restandardi- 
zotion. Such tasta obviouoly do not proporly assess the 
abilitias of black children, and are therefore a wholly inpropfflr 
basis upon whieh to moke a daciaion that these children should 
be put in CMR classes. 

CLASSSS FOR TALLY RKTAnDED 

6. The State of Califomla authorizes theoa classos 
for rnantally retarded children under sections 6901, gt seg^ of 
the Education Coda. These claases provide children minimal 
training in reading, spelling and math. They also teach chilflron 
body care and cleanliness, how to slice meat, how to fold a piece 
of paper diagonally, and ha^ to ahew and swalloi* food. Section 
6902 of the California Sduoation Code atates that such class 
should be designed "to make them ftha children] economically 
useful and socially adjusted." 

7. improper placement in one of thesa classes can be 
tantamount to a life sentence of illitaraq. and puhUo dependency 
The stigma that attaches from such placement causes ridicule 
from other children and produces a profound sense ef inferiority 
and shame in tho child. it is therefore of paramount Importanoa 
that no childran.be placed in such a class unless it is olear 
boyond reasonable doubt that he suffers from an impairment of 
ability- to loaxn. 
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IN m:p:^::D::::T nLrr::fJTi : in or pLATiivTrn^ 
S liG two on Octobo r 1970^ and liarch 1971, plaintiffi> 
^vjcrG indcpandan t ly ru tested by rncTubQrn of the Day Area AosQcia^ 
ti on of Ba Ick Poychologis Us , v/ho arc fully qualified to 
administor sucn test^# These psychologists arc from tlio naj4\c 
cultural bac!;ground as plaintiffs and utilisQcl cGrtain psycnol- 
ogicfil tcchniqucD dcsicjnad to account for tliti cultural Q::pQrienao 
of plaintiffs^ On rotestiny plaintiffs- scorGS rnn^^iGd from 79 
to 10 4^ every one of them above t]io na:[i:uun scorn (75 in the flan 
Francisco Unifiod School District) set by defendants as a eeilinc: 
for placement in classes. In fact, plaintiffs achiGved ''full 

scale" (ooiTUDincd varbal and pcrforinance) I,Q* scoi'es if angina 
from 17 to 3 8 points higher than tliey recGiVGd v/hen tested by 
school psychologists. This retosting clearly indicates tjie 
impact v/hicn cultural fnctors, choice of language and rapport 
with the taster hriVe upon plaintiffs' ability to pGrform \v*q11 
on tho tcstSp The rotcia ting also points out the invalidity of 
testing procQdures used by defendants in screening, evaluating 
and placing black children in such classes. (See affidavits 
frora the psychologists who pGrformed the tests * attached hereto 
as Exhibit ''B/' and incorporated herein by this reference*) 

9. Defendant Wilson Riles is the Superintondent of 
Public Instruction for the State of California and in said 
capacity is responsible for administration of all school prograj\is 
including classGS for the mGntally rGtarded. Defendants Ifenry 

Gunderson, Mrs, JQanette Ritchie ^ Thomas Howard, Eugene Raglo? 
Hrs* Donald P* Krota# Clay Mitcnell; Tony Sierra^ Rev* Donn 
Moomah, John R* Ford^ Mrs. Carol Stafford and \7olf Oglesby are 
the membors of the State Board of iiducation/ and tJius are 
einpo'i^ered to issue regulations rsl£\ting to placemen t in 
California UMR classes. Defendant Thomas Shahoen is the 
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Buporintcnaant of SchoolB for the San Francisco Unifiad Gchool 
DiGtrict. Do fen clan to Dr. J^uratti Goosby, Dr* navid BonchQz^ 
John QrailoYf :^rs . Kmcst £*i lien tlia 1 , Howard Nemerovski/ Alan 
Nichols and Dr. Laurel Glaso arc nici.^sers of the Boord of 
l^ducation of tho San Francisco Unifiad School District and arc 
rGsponsiblG for tho policiss and opGrations of tliG San Francisco 
pul^lic schools. 

PEFr:HDA;jT5 Ovm BTATISTICS ^llOvJ 
Tim IHAPPnuPRXATS SlJGl^!JGATIQ ;j 
OF pi^ACK cniLDRJ^M IM CLASSES 
FOR Tnm RETARDED 
10, Defendants' o^^^n statistics demonstrate graphically.- 
tlie invalidity and illegality of their methods of screening, 
evaluating and placing plaint! f fs and other b lack children 
into Eim programs. The most recent statistics available in 
the Special i^ducation office of the San Francisco Unified 
School Distriat indicata that morG than 60 per cent of all 
children in the EMR program are black with the greatest dis- 
parity at the elementary level, (66 per cent black) . By 
contrast the proportion of black children in the school district 
is only 28,5 per cent, {See, Selected Data for Study in the 
challenge to Effect a botter Raoial Balance in the San Francisco 
Public Schools, San Francisco Unified School District, 1970-1, 
attached hereto as Exhbiit '*C" and incorporated herein by 
tJiis reference) * 

11. The statewide figures show even a greater dis^ 
crepancy. Although blacks coniprise only 9,1. per cent of 
school children in California, they represent 27*5 par cent 
of children in programs for the rnen tally retarded, (Sea, 
Bureau of Intergroup Relations, State Departnient of Education, 
////// 
////// 
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i«iiOi! LAW errict 



nneinl and i:t:;nic Survoy of cn.ifDr..iii in^blic SchoDlr, Fcill 
10 7D , jvttaci%c hora tQ ars liHhibi t; "D" and j nccr^^ar^i tc :i hcu^t in 
by Unio .^f. .rc:.cc ) ^ 

42. i^lCii^nUiiin D^ncr hlFich schpol chiiJiron in 

their v/h i t ; , Anq j t.- j.^-u.; c nun ua irpa r tn , ThorciiDro^ t:!ic con^ 
elusion froM t);irj highly disproporlii D:m tc state or affSiiLTs i.s 
incscopnlDlc s uof onilc^-Mis by thoir iraprDpor mGtnDds of Qvalu^tiDn 
and placcrr.cnt ii<.vQ cauocd a Dtatc/icio sogregatiDn of black 
schDDl chil^^ra:^ in classos fDir tho retarded. 

pij.xyvxvri: ' iix^MT to ah e :ua j. E::w cr. Txo;: 

13. The righU cf cvory chiia to an equal ouucation 
is f \inclnmental in caii£Dr = ;ia, Article 9, sectiDn 5 of tlic 
CalifDrnia CDnati liu Licin stEitos in parti 

"The LQyislature ehall prDvidc for 
a system of cDnunon schoDls by which 
a free schDol Biiall ba kept up and 
^nipn^^rtcj in each diotris^t at least 
six months in every year. . * " 
Pursuant thereto, the provisiDns □£ the Education 
Code of the State □£ CalifDrnia places the duty to maintain 
schools and classes on the go%^erning board of the local school 
districts (Section 5011) and the said code further requires 
that SchoDl Boards insofar as possible inaintain their schools 
"with equal rights and privileges.'* (Section 5015) 

14. In additiDn, the Civil Rights Act o£ 1G71 

(42 U.C.C Qg 19Q1 and 1983) provides in part for legal action 
to accrue both in lav/ and in equity for any person against 
v/hom any action has been taken uncier color of state law v;hich 
is discriMiiui tsry in naturo based upon race or color. The 
Civil Rights Act of 1964 provides for tlie establishment of 
Gortain regulations^ vjhich v/ore in fact published in the 
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Foderal nGr/iotor on March 23^ 19GQ, pmnc 4950, Volut.ie 
ND. 5Q. TiicsQ regulsitions prDviclG that "each schoDl district 
hao an affirr.mtivG duty to take oron^pt and cfroctivo action 
to elininatG. discrimination basod upon*.,racQ or national 
origin, and to corroct tho cffGcts o£ past diocrirriinatiDn 
(sectio3i G) . The regulations further requirG equal opportunity 
in available clasaee, curricula ^ school activities , tGachsre, 
£acil±ties and tcMt booke. The Civil Rights Act and tiio 
RagulatiDns published thcrGuncior rcaffirni Federal policy ur.dcr 
the Equal prptGction Clause of the Fourteenth Ainendment of 
the United States constitution to require of all the States 
equal educatiDnal opportunity for all citizens regardless of 
race or color, 

IimDSnUAClFS OF FRFSSNT PRQCEDUHES 

AS RECENTLY MODIFIED 
ISe The Legislature has recpgniEed the severity of 
the discrimination complained of iiere. in Senate Bill 33 
%'/hich becarne effective on October 1^ 1971/ the State ^ 
Legislature declared a primary interest in equality of 
aducational opportunity and asserted that pupils should not 
be assigned to special programs for the mentally retarded if 
they can be served in regular classes* The Legislature ok- 
plicitly eondenmed the dispropDrtionate enrollment of minority 
atudents in such classes and the intelligence tests v/hich ^ 
underestiniate the academic ability of such pupils. (Bmm, 
S.B. 33, See. 1^ as it amends Education Cpda section 6902, 06# 
attached hereto as Exhibit and incorporated herein by 

this reference) A Special Education Memorandum was issued by 
the State Department of Education on August 31^ 1971 to ifa- 
pleraent the statement of legislative purpose* (Said Memorandum 
is attachoU hereto as Bi'liibit "F " and incorporated herein by 
this rcfojonco). 



ERIC 



328 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 



16* Although donate Bill 33 and tha rQgulation 
issuGcl by ucf and ants pursuant thereto maltc sai^m raoui f i cat ion 
of currant procedures utilizccl in UillR placGmcnt^ ncithor pro^ 
vides an acicquato rieans to Qliininate dis criiiiinat ion and error 
in such placGL'tQnt/ and neither is an adaquatQ roiaedy for 
plaintiffG herein * 

17. Defcndtmt VJilson RilcB has baen quoted as 
calling for an end to statowiuo standardized testing in 
Ctilifornia*s public schools and has dGscribad the tosts as 
having ' absolutQly no use ?.^hat,^oe vor * (Sea Exhibit "G" 
attacncd hers to and incorporated heroin by this refarencc) . 
Wono theless , tiics biased tests v/hich have creatod the current 
bias and error and which have wrongfully pla'cad far too many 
minority students in classes for the mentally rotardod are 
still in usQ. (EKhibit "F," pp. 2--5). 

18* A coinplctG psychological eKajnination is still 
required beforo any child may be placed in a class for the 
mentally retarded^ and such c::arriination has now been revised 
to "include estimates of adaptive bohavior-' which would 
apparently account for cultural diffarences to some extent* 
Yet no guidelines or standards are provided for evaluating or 
weighing the results of an adaptive behavior test/ as against 
the results of the culturally biased standardized test* 
Presumably / then^ a child who perforins fairly well on an 
adaptive behavior scale might still be considered "retarded" 
if that aonclusion is indicatad hy the GUlturally biased 
standardiEed test. (EKhibit "P,'' pp. 4=6), 

19* Defendants continue to make no meaningful efforts 
to insure that a psychological assessment is conducted and 
intGrpreted by a person adequatoly prepared to evaluate 
cultural factors^ preferably a person of similar etiinio back- 
ground as tlie child being evaluated. On inforiuation and belie f# 
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tho San reanciaco Unifte;! School Diotrict cnnloys appro:n nntely 
40- pnyenoloyiflts nnd pay choma tri s ta of whon. only' ono is black. 
Furtharmoro, no attempt is riada to rcquiro in = i,Qrvico trninins 
of current personnel involved in such evaluation or plnoc.nent; 
nor to proMoto oar ti ci u n ti on by minority posrnons in praparation 
or aolcction of the teats to bo used. 

20. Dofondanto continuo to permit the test results 
to bo plncou in the ciiild's pormanQnt aohool racord and to bo 
reporund to clafjsroom tcacliors and other fooulty or adminiBUra- 
tarn on the snheol site. Individual chi Idren .may still be 
idontificd and catcqorizod by results of culturally biaaod 
s tandaj-tii Red toats. 

21. Education Code section 6902.095 nov; rcquiraa a 
wiitten QMplanation "if tlio percantatjo of childron frc.n any 
ndnority ethnic group in such clasEoa voriea by 15 per cant or 
moro from Uie percontago of such children in the diotrict as 
a whole." (S.B. 33 3 5) . Not only is this a highly inadoquata 
safoguaru, but no enforceaJjle remodies are provided (Evdiibit 
"F," pp. 8-9). Tho suggested quota v/ould, for oxar.wle, pon,iit 
a distriot where 10 percent of tJiQ olernantary children arc 
black to have up to 25 per cent black children in olassea for 
the mental" • retardad, i.e. , two and a half times their represen- 
tation in the district as a whole, or something quite akin to 
the current disparity. Moreover, tlie smaller the etnnic group': 
roproscntation in tlie distriot, the greater the allowable dis- 
parity. And the "remedy" if such a continuing dispurity is 
reported Is merely that further investigation may follow. 

22. Perhaps most significant is the total abaQnco 
of any relief for plaintiffa and othar black elementary school 
children who have boon inoppropriately placed in Buc.h classes 
and who. are still there. Despite the legislative doclaration 
that "This is an urrjoncy s tatutc . necessary for the imniccUate 
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1 prctiCirvatioii of the public pcaco, hoalth or safety", (fl*B. 33, 

2 Sec. 0) such stu Jcnts may not receive a cornpleto re-cvn lua ti on 

3 boforo 197<, Dosjite clefGndants ' recognition of the past ii.- 

4 oquities ai,d discrimination in the testir,g prDcedures, the 

5 Department of E:Iucaticn guidelines continue to i-ecruire a comQloLc 

6 re-ovaluatiDn of minors currently in EMR classes only every 

7 three years. (EKhitiit "F " pp* lO-^ll). 

9 23* This is a proper class action svithin Rule 23 of 
10 the Federal Rules of civil Procedure* plaintiff children ra- 
il present thGn.^elves and all other black pupils in the San 

12 Francisco Unified SchODl District and in the State of Califori.ia 

13 v/iio have beeii or will be wrongfully placed or v^rDncjfully re = 

14 tained in classes for the mentally retarded* Such other students 

15 are so numerpus as to make it impractical to join them all in 

16 this action* ThG subject matter of this action is of vital 

17 interest to all such pupils because it deals directly v/ith 

18 the quality and v/ith the equality of education and with the 

19 fairness of t^ie procedure used in placing black children in 

20 EllR classes and in retaining them there* The abovo named 

21 plaintiffs will fairly and adequately represent the coiTLmunity 

22 interests of the class j these plaintiffs have no interest v;hich 

23 conflicts with the interests of the other men^ere of said class i 

24 and plaintiffs' claims are typical of those of other class 

25 meiriaers* There are common questiDns of la%'^ and fact which 

26 affect the rights of minor plaintiffs heroin as well as the 

27 rights of all of the other members of the class, 

NECESSITY FOR RSLiaF 
^® ? 4t— t h r r ^t i\\ \± l ng and v/rongful segregation of 

^0 black cnildren in programs for the retarded, when in fact thoy 

31 are not retarded^ constitutns unlawful racial discrimination 

32 against such children. i-.otention of plaintiffs in EMR classes 
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1 for up to thiTRO rmrc ■■e«rs Mill inftviiubly irosult in ulicir 

2 being cut o£= frnm n-cial and ccfj;.L;ru_c f|ains avnilablc to 

3 chiUlron in ragular school claasoE, and manv will bis forces 

4 into the fuirther hu;niliatiD:- of rclianco upon public assistuncQ. 

5 Rotention of plaintiffs will aJU tu the psycimlDy ical horrr. av:J 

6 Btigmatiantion causa;; by thoir provious wroiigfui placemont unci 

7 retention. 

8 It is thorfforc iripGrativo and vital to plaintifis. 

9 and to i.iQrfjcrs or the claaa they raprencnt ocononiical ly , 

10 socially, psychDloy ically anu spiritually that thoso who have 

11 bean irnproperly plncod in mm classes be romovod ImmoiiBtQly 

12 and that all possible mQasviraa bo undartal'.on to jninimise tlio 

13 damage alroady dona, 

25. Continued and wrongful retention of plaintiffs 

15 and other blriol; childroi: in the EMn pronram oausea irreparable 

16 in jury J 

^ a- There are notations on plaintifio perrnanei-.t 

18 achool recoras r^aintainod by dQfonUanto to the effact that plaintiff; 

19 are nvantally retnrdod and have been placed in apecial rotation 

20 E-.LR olaaoQa. Plaintiffs are informed and believo thasa rocoifde 

21 tiL-e available to ilututa teachara and faculty advisors as 

22 plaintiffa progresfl thorough school, to govornmental authoritios, 

23 including rooruiting officea for the various armoa forces officer 

24 programs/ and ovan to employera. The stigma attechad to place- 

25 mcnt and rot-ntion in Em programs in tho ayea of such porsons 

26 reviewing plaintiffs' rocords io such as to virtually malto 

27 objective avaiuation of plaintiffs' accDmplishwonts and potontial 

28 impoasiblo. This ic particularly trua of inatitutiona of highor 
learning, such aa collegoa and uiUVGrsitiee, that plnee groat 

30 Irnportojice on prior schoDl achiQVQmQi.t in dotdrmining cuit- 

31 ability for entrance. 
32 

The gap botwcoii plaintif » rate of iQornii.n onj 

NllSieN LAW SFFliE 
*Am riAlCifiQ NllifilQiiisgi 
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1 ocIiicvomGn t &r.U that of their white An?^lo-SaKon cor»^.pGti tors wiio 

2 arc in rcgulcir schoDl classos is an Dvar-widoniri^ ono, dwc to 

3 the drastically dGCGlcrate j. pnac of e::pGricr.cc and Icarniiig 

4 v;hich takes place in the nriR ciasses, Thus^ v;hotevGr difii- 

5 cultics plaintiffs hnd v/ith school piriDi: to boiny pl4,cc i in tlio 

6 EHR classes by rQason Df cultusral diffQror.co or GCDnomic ciis- 

7 advantage aro oi^nccirbatcd by roason of plaintiffs being le ft 

8 in tho E!1R classes. 

9 plaintiffs have be on con fronted srlth taunt □ aiid 

10 derision by Dther children in and out of school by reason of 

11 their being v/rongfully placed in Er-IR classes and havo come to 

12 feel and v/ill continue to feel as long as th^y are retained in 

13 such classes a profDund sense of guilt and shame over beir.g 

14 considered second-rate ajid inferior in their mental abilitios, 

15 acnievements and learning. This maizes their adjustment to life 

16 and to school and to their role as so-called slov; learners .-nore 

17 difficult and introduces psychological problems into their 

18 already problem- laden experience. 

19 d* The stigma attached to the EKaR notations on 

20 plaintiffs* records and the v/idening gap in actual learning com^ 

21 bine to effectively' deny plaintiffs any practical chance to 

22 realize their potential in college/ in armed forces * officer 

23 programs, in eKccutive or management programs ^ or in various 

24 other areas of society thrDugh VH?hich mentoers of minority racial 

25 groups have sought and been able to lift their standards 

2^ Bosially and esonDmically and to share part of the American 

27 dream of solf-realiaation and self-help to a bettor life* 

28 a. The realisation by plaintiffs that they ara 

29 being categorised as mentally deficient and retarded^ as 

30 emphasized by their retention in ElA^ classes* is and will in-- 

31 evitably lead to a loss of faith and a less of hopej and v;ill 

32 consign them to dependency on v;elfare and an inability to educate 
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1 or train thGrAnclvoo to au moifo than ncnial labor nt low \;acGc 

2 for thGir ^r, t ire , pro^ue tive lives. 

3 • f. PJ.aintiffs^ by reason of ^11 ox the fnetors 

4 listed above, among others, v;ill ba less able to obtain cm-^loy^ 

5 mont at levels of compansation conoo-iDura tc v;ith their white 

6 peers^ and v;ill mr^mnO. their entire productive liven working 

7 at menial tasko at lov/cr ratos of pay than thoir v^hite peers, 

8 to the and that plaintiffs, theiir families, and the mentoe-s of 

9 the class they represent v;ill be greatly damaged economieally 

10 over their productive livi's^ 

11 26, Unless plaintiffs are inyne Jiately removed from 

12 ElUK classes^ placed in regular classes, given intensive indivi- 

13 dual instruction, tutDring, and help in regaining the ground 

■ 14 lost while \yrongfully in the EMR program, they v/ill be damncjod 
15 beyond saving in terms of their Gdueational oppDrtunity. 

27. In addition^ unless defe:idants are restrained 
17 from continuing to administer unfair, unlawful and improDer 
IS XmQ^ teats ^yhich discriminate against plaintiffs and others 
19 in their class and to use the same as an ifiiportant basis for 
^0 placement and retention d£ black children in the Elm program, 

21 plaintiffs and others of their class v^ill esntinue to suffer 

22 the irroparable harm of a grossiy inadequate and discriminatory 
" education and the stigma of mental retardation* 

28. Plaintiffs and the class that they represent 
have no adequate^ plain and speedy rernedy at law to redress such 

26 injuries and therefore bring this suit for declaratory and in- 

27 junctiye relief as thoir only means of sacuriny such relief. 

29* An actual controversy eKists herein^ in that 

" plaintiffs claim that they v/ere illegally and wrongfully placed 

30 in said HMR classes in the begin^iing and are being illegally 
31 

^* and wrDngfully ratainod there as are all merr^ers of their classj 

32 whereas, UQfcnUants claim and allege that its conduct v;as -proper* 
■ iiitON LAW erriet. 
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1 Plaintiffs aeok a doclaration of the locfnl rights and duties 

2 involved in the sub j act contL-Dvarsy'. 

3 • 2°' Piaiiitiffa have oKiioustud all adrriiniutrativo 

4 ramedios available to tha.-n. Longthy negotiations v-ith tho 

B San PranciocD Unified School District culminatod in a L-eaolutio 

6 adopted by tho san Franciseo Board of EducatiDn in Juna, 1970, 

7 but state requiromqnts and rostrictions and dafendfinta ' failure 

8 to if.iplofAent said resolution have pL-ecluded any meaningful 

9 modification of the discriininEi tory situation. Similarly, a 

10 sorios of meotings during 1970 and an Qxchanga of latters 

11 through .%pril, 1971 v/ith state Daoartraant of Education failed 

12 to produca an offQctive remedy. Only after earaful study of 

13 sonata Bill 33 and the State Dapaetraonl; of Education Memorandum 

14 of August 31, 1971 issued pursuant theretD, and only aftyr firm 

15 indicQtions of the inadiquacy of thaaa maasueoB to remedy the 

15 current discrimination, did plaintiffa reaort to this litigation 
'^i as the only possible remedy. 

V7HEREP0RE, plQintiffs raspectfully pray that this 

19 courtj 

^ 1.^ Enjoin defendants from perfDrming psychologic^il 

21 evaluation or assessment of plaintiffs and othor black childifen 
M by using group or individual ability or intelligeiice tests 

23 which do not properly aeeDunt for the cultural background and 

24 experience of the children to Wiiom such teats are adminieteredi 

2. Enjoin defendants from placing plaintiffs and 

26 other black children in classes for the mentally retairded pn 

27 the basis of results of such cultuL^ally dieeriminatory tests 

28 and testing procedureB; 

3* Enjoin defGndants from retaining plaintiffs and 

30 other black chil^^rGn now enrolled in classes for the menLally 

31 V. i J ^ ' i * and then annuall?// 
retardod unless such children are immediately re-evaluatei and 

retestdd, by jneano wnich properly account for the cultural -iiack- 
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1 groiuui ana oh'-jg e:.cn o: t'no children; 

2 4* Ei^join Joi:orK,:i:-.t2 freni irovuniny to nj r.cc pi^^x; 

3 iiiffu into rceulAiT cJ ^ni': uo-is v^it.i eni]^-Dn of CDr.:pn-:iblc 

4 from i:G/:uniny to provide thcr.i wiuii inUcnsiVQ anU ouppiGnc. . tdl 

5 indivicUml trnining i:: vci^bal sihilLn, m:ithcMaticD ii. Z: Dti.ci; 

6 arcan of tho nchoDl eu-riculn m ordG- to bring plaintiffs nnj 

7 thDDc Dimilnrly sltuntod to tho lyvul n£ achievGrncnt: of uhQii; 

8 p^orrj as rapiJly em fK^anlblG; 

10 the ^^nlioDl rocords oi! tUa^io cidlJren any and all IndicEitiDns 

11 that tiioy v:gi:o or are mentally retardod or in a class for the iron 

12 tally retardod. RGquire defondantr: to injure thnt indiviclual 

13 children not bo idcniiifio;! by roriur n of individual or group I.q. 

14 tnut^^ ani that ouch -esulta not bo plcicod in cJiildron'^ school 

15 rGcords or repD^jted to classrDpni tDnchGrn or to DthGr fsciiltv 

16 or ad^ninietrstors on the aGiiDOl sitos: 

6' kequire defenaanto to tako the nGcD££ary action 

18 to correct any diE^criAiinatory vsrinncc and to bring the dictri- 

19 bution of black childron in clasoGs £01: the mentally retaifded 

20 into close prmi-iity v;ith the Uis tribut ion of blacks in tho 

21 total population of tho school districts; 

22 7* Require defondants to recruit and employ a 

23 auificient nuivber of black and other minority psychologists 

24 and psychomotrists in local school districts, on the admissions 

25 and planning comraittees of such districts, and as conoultante to 

26 such dictricto, Require defendants to make concerted efforts 

27 that psychological GssessmGnt of black school cliildrcn bo 

28 conductod and into rpi^cted by peraons adocjuatQly prepared to 

29 considor the cultural baclLground of the child, preforably a 

30 porson of sif.iilLu^ ethnic background as the child being evalu-teiU 

31 tequire tho statG DopDrtmant of Education in s^lacting and 
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32 authori^:ing teots to bu administQrcd to school ciiildren throughout 
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the state, tn ccL^sn^'lor the e::tG!.t ts 'Jlixcn thn ti-g cQ:;r:,r='/ 
has ui:ili.iDa pouSQnnol with minority Ot.ir.ic bacHg irDunu iu.U 
GKoerioncG in the uevo iDpinenl; of a eiilturally rolQvc,.\t toyti 

0* Dcclaire pu^rsunnt to the Fourtconth iU,:o:^aM:;*;;t to 
the aiitca Stcitcn Coiict: .tution , tho civil ni^^hts ;ci: Df 196^, 
and the Elor\Qntary unj Secondary Eclucation Act and nenulr tlDn^^, 
that the curiTGitt CLGs^rn:ncnt of plaintiffs and othei: blacU 
stuuGufco to caUfoijnia ivientally rstciraeu clanseG resultii.y in 
GKcesyivQ aec|i:cgcitic;i of such chiluren into those qI^.u^os i^ 
U2^:l;-wful on:! uncr;nati tutional an^ may not be justifio.i by 
au::dnistiratiDn of tho currently available 1*0„ tests v^hich 
fail to properly aecount for the cultural bacii^rouncl nndl 
eKpGricneG of block childron; 

9^ Awajfcl to plaintiffs thoir ccsts of suit; and 
10. Grant euch further rcliof as the CDurt may deem 
just and appropriatQ and retain juris:UctiDn of the matter uiitil 
GDniplete relief has been cffectcLU 
Dated- NDven^er l§, 1971. 

EespoGtfully submitted 



Of CounsDli 

Pater Pursley 
Paul Roberts 
Neal Snyder 

Martin Glide 
California Rural 
Legal Assistance 



ARMAKDO M. UNOCAL, III 

MICHAEL S. SORGEIQ 
Mission Lavv off ice 
San PranGisGO Weighborhood 
Legal nssistanco Foundation 

OSCAR VillJLlhm 

NAACP LGgal Dofanee and 
Educatioii Fund, Inc. 
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In the United States District Court for the 
Nerchgrn District ef California 



LARRY P. by his Guardian ) 
ad Ltternp LLlCilJ.E P. , et al, ) 

) 

Plaintiffs j ) 
) 
) 
) 

WILSON RILES, Superintendent ) 
of public In^i truce ion for the ) 
Stnts of California, et al, ) 

) 

Defendants ^ ) 
^ 



^ FjpAVlT OF JANE MERCER 
JANE R. bERCER, being swornj eays i 

I am AssoeiaCe Professor of Sociology at the University of 
California, Riverside and have reMntly oompleted an elght^year study 
of mental retardation in the City of Riverside, California. In this 
study, my stf.ff contacted 241 agencies in the community who diagnosod 
and/or served the mentally retarded. They provided Information on 812 
individuals thay had Identified as mentally retardad. We alao eereened 
a representative sample of 6,907 persons under 50 years of age in the 
general population to determine if they had the "aymptoms*' of mental re- 
tardatlon--aubnormal intelligence and subnormal adaptive behavior. Thi§ 
Is the definition aecepted by the American AsBoclaclon for Mental Deficiency 
(Heber, 1961), in this screening, we celled priinarily cn the Stanford^ 
Binat LM Test for a measure of intelligence and used adaptive behavior 
sealeg which w developed apecifically for the study to measure adaptlvo 
behavior. 
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Among thosG labelGd mencnlly retnrdGdi 300^ inorc Mo>:icnii- 
Amorlcans and 50^^ morQ Blacka were identified as mentnlly retarded bv com^ 
munity orgonlzations than thalr proportion in the general population of thrr? 
comrriunlty • Only 60% as many Engllsh=spQaking Cauctminns (Anglos) were 
identified as wuld be expectad from their proportion in the population. 
There were four and onG-half times rnor^^ Mexican-^Afnerlean childron and twice 
am many Black children as would be expoctGd from tlieir proportion in tha 
population nominated by the public schoolo and only half as many Anglo chil-- 
dren* In tha field aurvey, we found Che rnte per 1,000 with IQ test scores 
under 85 was 23*5 for Anglos i 424*3 for Mexican— Americans , and 175.6 for 
Blacks^ We then oxplored the reasons for these differential rate^ and came 
to three major concluslona. 

!♦ The American Association for Mental Deficiency suggests that 
persons with IQs below 85 be regarded as mentally retarded « Educational 
usage ordinarily deflnee persons with IQs balow 79 as retarded. The de- 
signers of the two major IQ tests, Wechsler and Terman^ advocate the trsadi-^ 
tional practice of considering only persons with IQs 69 and below as mentally 
retarded (Terman & Merrills I960; Wechsler, 1958). We examined the behav- 
ioral characteristics of the adults In our sample who failed the traditlQnal 
critarionilQ balow 70, and compared them with adults who failed only 
the educational or the AA^^D criteria. We found that mostf of the adults 
\A\Q were failing only the latter two criteria were ^ in factj filling the 
usual complement of social roles for persons of their age and seK, that 
la j they had jobs, were financially independent or a housewife ^ and ware 
able to maintain an Independent existence. They were asanaging their omi 
affairs and did not appear to require. supervision^Fcantrol for their O'm 
welfare. We concluded that the traditional cutoff , IQ below 70 ^ was the 
criterion msat likely to identify those In need of assistance and supervi- 
sion and least likely to stigmatise as mentally rstarded persons who would 
be filling a normal complement of social roles as adulCs. We recommended 
that IQ 69' and below be the cutoff for defining the mentally retarded* 

2, Although the American Association of Mental Deficiency , 
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proposes that both IQ nnd adnptlvo behavior bo mensurod ii. Uiiignoolno thP 
montfllly recardod, in actual practlco clinlclana do not .^ystumntically 
measura ndaptive bohnvior. When we campared tlic soeial rold performance^ 
of perBonB who hod low IQ scorns but were passing in odapclvo behavior, 
we feund that SO?; of those porsons had graduated from hiBh Bchool, all 
hcald Jobs, all were able to work without aupervts ion , Crnvclcd alono, and 
were able to manage thoir ovn affairs. Tliair social rolo performonce 
ended CO be Indistinguishable from that of other adults In tho comnunUy. 
We concludod chat cllniclnns should develop n systomatlc method for flasess- 
ins adaptive bohavlor as vsll am intolllgonea In maklnfi cllnlool asaess- 
mants of ability and should opara t lonoll ze the two-dlmonalonal seroonlng 
procedure advocatod by the AAMD . 

3, Our chird major conciualon was that the IQ teets now being 
used by psycholoBista are, to a large extant, Angiocentric , Thay tend to 
tneasuro Cho oxtont to which an individual's backBround Is simllflr to Chat 
of the cultural conf Isuration of Anglo, middle-class society and are not 
valid, as normed, for Nexleon-AmBrlean and Black populationB. When kb 
studlsd the correlation betwoon the IQ test aeores of the HeKican-Amarieans 
and Blacks ±,t our Bample and the soc ioeulturfll eharacteriacics of their 
families, we found that 20» of the dlfferoncos hetwaan the scores of indi- 
viduals in aaoh of those groups could he accountod for, statistic.lly . by 
Boclocultural background. When we held soclocultural background conaeant, 
staclscieally, wa found that the avetag- IQ test scores for Mexican-Amor icons 
and Blacks in our sampla ware approximately lOO , the norm for the test. 
In other words, tha difference in avafage IQ' ceac scores found beewMn Che 
norms for the test and tha average for Maxican-Americ.n and for BlMck groups 
disappears when cha affect of socloculcural eharatteris tics is held constant. 

, , We re-evaluated the chlldran In olaBSBs for the aducable 
mentally retardad in two school dl.trlcca In southern California. In this 
re-.v*luation we used the findings from. out study, i.e. a peraon w.s d«- 
flnod as montally retarded only If he had an IQ of 69 and below, if he was 
subnormal both on an IQ test and in adaptive behavior, and he wag stUl 
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rated as subnornial after the effects of the soclocultural background had bcon 
takori Into account- When this dofiiiition was 'Tjsed ^ we found that appraximacoi ^ 
,75% q£ the children in those classes would not be dlngnosad as mentally 
retarded. We alao found that the oveTrcprGsentation of MeKicfln--Amcricfln 
and Black children in those cliisses disappesred wlien this definiclonal pro- 
cese was used. That is , the proportion of children of each ethnic croup In 
those clasaes then approximated the proportion of children in each echnlc 
group ill the general populacion of the school districts being studied* We 
ale© found when we used this diagnostic process in analyzing the persons 
screened in our fiald survey , the sverrepresen cation of Mexlcan-Afner leans 
and Blacks which originally appeared in the findings from that survey were 
aeCGunted for. That is, when adaptive behavior was measured ^ when the cutoff 
of IQ below 70 was used, and ^en sQcioQulcural charac^terlatica were taken 
into account the rates for mental retardation in the three ethnic groups 
in the cQmmunity ware approKinia tely equals 

The complete findinis for this study will be published by the Uni- 
versity of California Presa during 1972 under the tentative title Labeling 
the Mentally Retarded, 



'>.j r. X 



Z 



4ANE R, MERCER 



iubecribed and sworn to before me 
thla^ ^^f" day of November, 1971 



Notary Public in and for 
County and Staea, 



lald 




OFPlGlAt SEAL 

E, K, LA"OSRT 
Notary pu3L?c 

RIVERSiPS CO,, CAtlF, 
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Hebcrp R. F. A nmnyal on terminQlQcy nnd clnsa 1 f i ca t J on in mental rutar^ 

datlon, ATTioricnn Joiirna] of Mont nl Deficie ncy, 1961, 6^, 

Monograph Supplement. (2nd ed , ) 
Tcrman, M., 6 Morrill, M, A. S tan Cord-^Binc £ InEo lUgGncQ Hanle , 

Boston : Hougiiton Mifflin , 1960 , 
Wefihslor, D. The measurement and appraisal of adult inCQlligcncc . 

(^th ed . ) Baltimore t Williams & Wilkin a , 1958 . 
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In thQ United S tatosv Die trie U Court Cor tha 
NorthGrn District ol' C£il i f Oi=^nia 



UVRUY P, by hxB GUEirdisn 



ad Litem^ LiUClLLl 



et al. 



plain ti ffs , 



Supo tin tendGnt 
of public Ins tifuc: tXsr^ for tho 
StatG o£ cali o/n^a, ct al.* 



) Civil HO. 

) 

) 

) 

) AFFIDAVXT OF HAnOLD DTr 

) 

) 

) 

) 

) 

) 

) 

) 



Between OctolpGLr, 197t^. . 



Harold E* Denty being sworn # deposes and says: 
I am the V7estarn Rogional Reprosantative of the 
AosDaiatiDn of Black PsychDlogis ts * 

and March^ 1971^ Tr.y collGagucs /ancl I performGd psychological 
testing and evaluation of tho sIk black ciiildren listed as 
plaintiffs in this case. All these children had boon classified 
as nnentally retarded by the San Francisco UnifiGd Scliool 
Districts and had been placed in special programs for the ro- 
tarded* The results of our re-evaluation indicated clearly 
that all had been inappropriately placed in such classes and 
that the misclass if ication resulted from testing devices and 
procedures v^hich did not properly aeGOunt for the racial and 
cultural backgrDunds of these childran* 

The attached evaluations are true an;J_,Gorrect copies 
of the rcjports written by menODers of the^iasoc lation of Blaclc 



Psychologists after the re--evaluation 




"Harold B, Dent^ ^h*D,^ A£-£xant 
Subscribed and ^worn to before me this-i^5t^day of 
Novontoer * 1971, at San Francisco^ California , 



laotnry LHtblic 

r,sitiiit»n3iiiMiiMiiiii=!fiiiMliiiiiii!"lii!««"*'g 
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PSYCHOLOGICAL rVALL'ATIOrJ 



NAME: Larry P, 

AGE' Eleven years, nina monthf 

DIRTHDATE: Decembor 29, 1959 

DATE EVALUATED: October 10, 1970 

EXAMIfVERj Gerald I. V/oat, Ph.D, 

TEST AOMIN I STE RED: 



Larry was givon tho V.'ochslor Intelligance Scale for Chlldron. 
OBSERVATIOfJS ; 

Larry appoarad to bo a po I i to , friendly, and cooporatlvo aubjact Ha 
seemed to b« much at oaso during tho ontlro OKom I nat ion . As tho various 
subtests rncroaaed m (gvoI of dlffrculty for him. he bocama somewhat rest- 
las^ OS evfdonced by frowning, by talking long hard broathn, by turninq his 

H-?? ^°V^t ^""^ Shifting in his seat. When ■^ho'^e.anlnoP Sint 

fi+fllo I difficult questions, Larry resuned h i 5 pM^r 

State of be.ng at oase. Ha constantty sm II od and talked very frooty with the 
examiner throughout tha administration of the teat. y reeiy wirn tne 

u„ -^'"y.+lnios during the BKomlnatlon, Larry romarked, "That's hard, I dbn't 
^^""'"t: f^^ssurcd Larry constantly throughout the e^amlAatlon in 
L«r?! ° t*"^ subjoct make a SBrious attempt in answering the Items 

Larry appeared to be amazed when he was told ho was dofng a fine job He 
evidenced his amazement by saying, "Are you sure?. Did I really get It right' 
Lit J ■ ^ ^'9^"^ onswors." The subjoct e><hlbited tho greatost de^ 

gpee of serjousnoss and motivation In the subtest requiring him to arrariga 

^tH""""? h ^^Ir^- '^^^ Performing. Larry 

•dli'J h- T" '^^"^ °" '■'Sht." lie then stopped i I i no , sat on tha 

SS^Jhf ---""^ V" "s"^*" '"o^^ attontlvely to the qDaatlons asked 

by the examiner. Larry wllltully assisted the exam J nir throughout Iheper^ 
D%nr?f+.Ph^ °l the tost by puttlnfl the cards and blocks into thelr^^- 

S^S^i N ? '"^ gleofully when told by the eKamlner what a 

greaT n@lp he was* 

Larry's oxamlnotron behavior may be character f zed by his wllJrnQnQss to 
gFve up easily by his apporont doubt, ond by his need for constant re I nforce- 
mont Larry had taken this examination Februory 26, I9fi9, through the San 
Franc, SCO unified School District. At that time ha achieved a vlrbal I 1 of 
71, a Perfromanc© I.Q. of 85 and a Fu I | Scale I .Q. of 7S. 
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TLDT f%Lt^ULT!. A:.U i : , T L - f r^lil AT K ■ , 



Larry's Chrono i og i Crj f Ago was eleven yoarhf n i no monrr^s. On f\\Q Wcchslor 
IntOlMnenctj ^ico I o for Children, d.q obtninod a VcrD.il 1.9, of 100, FV^r i orr-inco 
1,0- of 100, £3nd Full SculD 1,0* of 100. ThcGC I.C'D corruDpnnd io tPin •jOtr\ 
percontllo for childron hjs ogo -ancJ iridjcj*tQ 1 Jia r ha \o a boy of ovori^na riDn fti } 
abiHfy* On ihc various suDtesT&j ho obtri J ned tho following scolad scoroG r 

■ VERBAL TESTS PEnFORMAr/CE TESTS 



I n f ormai f on 5 

Comp rohons I on " 9 

Arithmotic 9 

Slml jar i tios 12 

Vocabu I ary 5 

Digit Span 10 



P 1 cture Comp lotion 8 

PJeturc Arriinqcfnont M 

Block Design ^ 12 

Object Asiembly 6 



Larry's weaknossea Dppcfired to bo more closGly rclaied 1o his lack of atten- 
tion to dotn i I and 1 ov/ achiovoment In GChoot type loarnlnn. Ho scored I ov^nr and 
re 1 at ivGfy v/caker in his knov/fodgo of aDSunied ccrnmonly known facts and In hlS 
ability to understond the meaning of ccrtn J n v/ords-^^-tv/o sublc^ts goncrally 
sensltivQ to school typo learning. The subject scored ro I ot i ve j y" lov/cr In tho 
performance portion of the tosi s requiring him to identify missing partg of 
picturos and in putting CGrtaIn pieces togGther to make an object. These lo\ver 
seoros may bo assocjatGd with mot i vat i on , ' I ack of attGntlon or a drsturbonco = 
In the porcoptuai organization of the subjoct - tho etiology of which Is not 
suggestod by this test, 

'Larry appoarod to be relatively strong and above averago tn common sense 
reasoning and demonstratod average ability In abstract verbal thinking. Those 
strengths wera demonstrated In his obove average ability to see the rcletionship 
between paired objects and his average ability to understand why cartaln things 
are done in our soc I oty , Me also appeared above averane in his ability to 
organize soquoncas of events Into meaningful logical patterns. 

If was noted that Larry appoarGd to have very little confidence In his 
Intellectual ability and soornod to "give up" easily on scfne tasks. Constant 
re I nf orcoment by the exorniner v/as necessary for the subject to exhibit serious 
effort In answering many of the test Items, These tendencies in the subject may 
be roflccted In the classroom by general I nattent I veness to I nstruct I on / poor 
motivation, and lack of confidence in learning. This tendency may be more 
pronounced In school type learning requiring him to. learn the meaning of new 
words and in reading. 

Larry is a Black youth who lives in an almost entireiy poor Black seetlon 
©f San Francisco. His mother Indicated as well as Larry that he has no difficuity 
functioning at home or in the community, that he understands fully well whatever 
is said to himj Is very capable of carrMig^ for himself and doing whatever he v/ants 
to do* Larry's school type learning appears to encompass words* expectancies 
and behaviors quite different from those necessary for hfs out of schoof survl^ 
val. His hesitancy and lack of assurance In taking this test may be an Indlca- 
tfon of his fear of failing and history of failing with school type learning. 
Since this test Is heavily tainted with school type loarnlny, the score he 
achieved on this test may be a spuriously low Indicator of his general ability. 
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ft IS sugflostod that Larry not bo clflosified as montally rc^fardcd but to 

whoro ha may bo abto to exparionco succosb ami posoibly be ,r.at?vo,t.d ?o ^rv 
On tho b„,o o tost mforrnation. Lorry may bd o^poctcd to havn ?ho a'oun^'^of 

h + ^u,-" nurmal ly exparloncod by a child hfs ano of avprenrr^ntal 

obllity. His inattent vonoss and bolow -vpr-mf^ ^ avprano r,,.ntal 

appaar to ba related ta hl= inteflaltual^buf+y? P^'-'^'"-*"" "or 



Gerflld I. '.,'est, fh , D. 
LloensQ No. 3318 
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1 Ar^lANDO M, M^riQCAJ., TII 
MICIIAEL S, SOnCEN 

2 Mission Law 0 f f te e 

San Francisco Neighborhood 

3 hd^al AssisLance Koundadion 
2701 Foluom Strocc 

4 San Franc i SCO , Ca. 94110 
Telephoiei 64S 7SS0 

5 

OSCAI^ WILLI,\MS 

6 KAACP Leftal De£ansa and 
Edueationnl Fund, Ine, 

7 12 Geary DouLevard 

San FranciscOj Ca* 94108 

8 Telophonc: 788 87J6 

9 Attsrfieys for Plaintiffs 
10 Of Counsel i 



11 peter Tursley 
Paul Roborcs 

12 Neal Snyder 

2701 FolsDip Scree t 

13 San Francisco, Ca . 9^110 
Telcphener 648 7580 

14 

Martin Glick 
15 Calif or nin Rural 

.Legal Aasiscancm 
IS 1212 hiarkec S£, 

San Francisco J Ca* 94102 

17 .TelophonDi 663 4911 

18 In the United Stateg Dtstriec Court for tha 

19 Northorn District of California 

20 LAHRY P» by hie Guardian > Civil No, 
ad litem, LUCILLE P., at alp, ) 

21 > hemorandum in suport of order to show cause 

Plaintiffs, ) ~ 

22 5 

23 ) 

WiLSCN RILES, iuper intendent > 

24 of Public Instruction foi' the ) 
State of California^ at al* , ) 

25 ) 

Def andancs » ) 

26 1> 

27 FACTIJ^ BACKGROUND 

28 Tha facta, aimply stated are; 

29 A, Cali£ornla*s blaak school children are eurrently being aagregated 

30 into classes, for the roantally ratardad. Black children eoinprise approKlEDataly 

31 28.1% of the. school populacion of the San Franctseo Unlflmd School DlstrirC, but 

32 ara nora Chan 60% of those enrollad in elasses for the educable mentally retarded 
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1 (H.m). AiBonn olcmoncary school children where the dcprivatipn Is even „ora 

2 crueiAl, 69% of tho Uefnentary school asR cUsios are bl^ck. Scotawldc, the 
disporlLy is ovan orenter. BUcks constitute 9.1% of public school children 1„ 

4 CaUrornU. bu, 27.5% of thoc. m classes to, the regarded. Sueh a disporiuy is 

5 statistically Impossible. 

6 B. The dlscrtainatory n8« ionmcnt occurs bccausa It is basod upon the 

7 results oi tests «„d tssting proeoduraa whleh do not properly o„oun£ for the 

8 cuLturnl background of th=.c black children. Upon retesuing by Elnok Psychalo- 

9 8l«Ls utili.ins culturally raiovant criteria, all of tha plaintiffs scorad hieher 

10 tii.i„ the maxlB,um sc. ro uaad by the eounCy as a calling for pUcam^nt in n-.antaUy 

11 retarded classes. They avoraged 26.5% points hlEhor than aarllor scoroa. Thus, 

12 we are concornod about pupils who havo b«n Inapproprl toly placed In ffiR claBSos 

13 as a diroct result of discriminatory tests and testing niethods. in an analacous 

14 case, gri^ v Duke £w«r Co. Aol U.S. /,24 (1971), Involving employraant discri. 

15 ninatlon on the b.^sls of culturally biased testa, the Supreme Court unanin-ously 

16 held the tasK, unlawful since they were not s ignif icfln t ly related to successful 

17 Job paviorwanco, 

^- ^' discriminatory asslflmnent has a devastating effect tantamount to 

19 « Uf« sentonc, of illiteracy and public dependency and a permanent stisma of 

20 Inferiority. Very litcLe is Uarned in most OiR classes and the curriculum Is 

21 severely llroitert. 

^2 PLAINTIFF S AND THE CLASS THE Y REPRESENT ARE BETK'n nRPBTVffn OF 

23 |HSI|.|Mg£ M^ ^ TO RECEIVE AN EDUCATION AKTthI^ HT 

"^^^ ^^^^^ " receive an odueation, and its fundamental value, was 

25 axpUclcly defined by the United States Supreme Courc In 8™ v Board of Education 

26 of Topeka, 347 U.S. 483. 493, 74 S. Ct. 686 (1954) , when it doclaredt 
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Today educaclon is perhaps tho moat Important function of 
state and local aovornmenti . Compulaory aehool attendance 
laws and tha great expandlturea for educaeion both demons- 
tr.co our recoBnltlon of the importance of education to our 
democratic socieey. it is required in the performance of ' 
our moat basic public responaibilitles . even service in 
tho armed forces. ic is cho very foundation of good citizon- 
ship, Today it is a principal instrument 1- iwaksning the 
Child. to cultural values m preparing him foe lacar profeis- 
tonal tralnins, and in helpiiig hlnj to odjuat norninlly ce^ 
his enviroMient. In these days, it is doubefyl that any 



1 child may reasonnbly be ovpect'^d to suecr*:d in Lifu if 
he is denied the opportunity ot an education. Such nn 

2 opportunity, whern the stata hjR \mdcrt^Then to provjcQ 
1 C p 3 _t iji h L w n i C^n n^vi s t be r ; 3 d q n_v a ilribie to all su 

3 equal terms , (emphasis adudd) 

4 The same prineiple hai been reaffliTnod by the C^ilLfornia Supreine Court 

5 which pointed out the "retarding-* affects of unequnl uducatisn In JackBon v 

6 Pasadena City School Plgtrict , S9 Cal. 2d 876, 31 Cal, Rptr. 606 (1963)' 

7 "The separation of children froni others of similar age 

and qualifications solely because of race ttiay produce a 

8 feeling of inferiority which can never be removed and 
which has a cendeney to retard their motivacion to Icirn 

9 and thgir mental devaioprnGnt . *' (Id, at p, &09) 



10 And sore recently, the saree caurC detarminad that ",,.the distincciv^ 

11 and priceless funccton of education In our Eociety warrants ^ Indeed compels , , 

12 our treating it as a fundamental tnteresti*' Serrano v Priest > 96 Cal, Rptr, 

13 601, 5 Cal. 3d 5B4 , at 603-9.(1971) 

14 It does not requlife elaboration to point out that defendants fail to 

15 provide to plaintiffs their right to an educatldni let alone their right to an 

16 equa^ education, v?hen they segregate these black school schildren into classea 

17 aisjed only at niaking mentally deficient children "economically useful and 

18 ioelally adjusted." (Education Code Section, 6902) t 

19 III. PLAimiFFS ARE SUFFERING CONTINUING GREAT AND IRREFARABLE INJURY 

20 These black children who remain in classes for the mentally retarded 

21 throughout California fall academically farther and farther behind their peers 

22 with each day that passes. Their wrongful retention in these Glaisas increaaes 

23 the danger that they will be cut off frmn any chance of being gainfully eEiployed, 

24 with the result that they may beeorae public charges and may fiuffer further loss 

25 of aell-eiteera. Such retention will directly increase the psychological harni 

26 done to them, and subject them to the taunts and ridicule of other students. 

27 Slsilarlyp failure no erase £r@m their records all reference to nental retard- 

28 ation Will threaten then with Inability to find work (at.. least dasifable work), 

29 diicrlminatory treatment fron future teachers, and a permanent stigma tlzatlon 

30 / 

31 / 

32 / 
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with conseqtitnc flffecta nn their morale. 

The re.aenabU roquaata for «Ue£ by plalnciffa her.ln are th« mlnlniun, 
nacBSS.ry to provent £urther IrreparnblB injury CD thaag childiBn and to beeta 
on Eha ro.d to removal of thy stigma of rBtardatlon and Inferiority and to an 
opportunity for a norinal, and productive life. 
DATED! Novenber , 1971. 

Respeccfully subniltted; 




MICHAEL S. SOKGErr 
Attorney for Plaintiffs 
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ARMANDO MEilDCAL, III 

MICHAEL S. SOHGEM 

Mission Law Office 

San Francisco Melehborhood 

L^ral Assistance Foundation 

□7Q1 ^nlcam Ctr^ct 

San Francisco 5 Calirornia 941Jk 

Telephono ' 5^8-7330 

MARGARET EHNTOU 

San FranGlSGO Lawyers Committee 

for Urban Affairs 

220 Montf^omDry Street 

Suite 483 ^ . 

San FranciBcOj California 9^110^4^ 

Attorneys for Plalntlffa 



Of Counsel; 

OSCAR WILLIAMS 

NAACP Leetiil Defense artd 

Educat ion Fund , Inc , 

1? Hr.^ -V Boulevrird 

^an Francisco, California O^^IOB 

To] ^^r^hfine - 7 38-87 36 

MARTIM «":.ICK 

California ural 

LeE^al Aas in t 'mce 

1212= (market Street 

San Franclocd , California 9^il02 

Telephone i 363^^911 



In the United States District Court for the 
Northern District of California 



LARRY P. by his Guardian 

ad Litemj LUCILLE P* ^ et al,. 

Plaintiffs, 



WILSON RILES j SUDer Int endent 
of Pub llo - In3 tr uct ion for the 
State of California, et al.^ 

Defendants - 



Civil Action Mo. 
C-71-2270 RF? 
rffiMORANDUM I:J SUPFCHT Or 
PRELIMINARY IMJUIICTION 



STATISTICS 

In this action i plaintiffs seek to suspend the 
use of culturally discriminatory Intelligence tests which are 
ths principal Instruments currently used to perpetuate a state— 
-4if4da— s^graga^-on ^f ^ ^liLCk^.cfalldren in .California's public schools. 

For example^ plaintiffs and other black children 
are abundantly represented in classes for the Educable Mentally 
Retarded* (See, Exhibits C and D to plaintiff *e coinplalnts 
statlstlGS showinR the racial breakdown of pupils in public 
schools and In classes for the retarded)* It is interesting to 
note by comparison the figures at the opposite end of the "tracking' 
spectrum, classes for the mentally gifted. Blaek children who 



ERiC 



331 



1 comprise 9. IS of Calif Qrnla's DUblic school children and 27.5^ 

2 of those In classes for the educable mentally retarded, reprGsent 

3 only 2.5^ of those in classes for the sifted. (See, Exhibit 

4 D to plaintiff's complaint). 

5 Such statistics alone sufflae to eBtabll^ih a 

6 prj ma. facie aase of diocrimlnat ion . See, Marnuoy. v. Pnr.l 

7 Motor Co. (3 Cir, IQ?!); 3 CCH Knnl.Prac. Dec, unction ^156; 

8 Parham v. SQuthwastern Bell Tal, Co . 433 F. 2d 421 (Sth Cir, 19 70); 

9 Jons3 V. l.^^ > -av -'Q t nr Heir-ht Inc . ^31 F2d 2^5 (10th Cir. 1970 ) 

10 cert denicja (1971); 3. Dillon S unnly Co, ^29 ?2d BoO (nth 

11 Cir, 1^7^); : .oc-^l 1<^1 United Par^ermakers and Panerv/orkorG v. 
^2 u,S* 416 2d. 980 (Sth Clr, 1969) cart, denied 397 U,S. 919 (1970) 

13 Uni tg;l 3::atgs v. Hayes International Coro, Ul5 F2d 1038 (gth Cir. 

14 1969). In a recent case in thia circuits Carmleal v. Craven 

15 NO. 26,236 (?th Gir. november 1971) statistics showlns that a 

16 substantial nunber of otherwise' eli£qiole minority and low^-lncome 

17 persons ;jere excluded fron the master Jury roll vfere held to 

IS establl3h a pr lina facie case that the test utilised was discrl^ 
IS" minatory, 

VALIDITY OF THB TESTS 
WJiere a testing Instrument has produced such a 

22 dlsGrimlnatory effect, the burden should be on defendants to show 

23 the relationship of the test to the purpose for which it is 

24 ostensibly employed^ Griy^gs v. Duke Power Co . iJOl u/s* ^42^ (1971); 

25 Johnson v. Branch 36^4 P2d 177 C^th Clr. I9S6); Chambers v . 

2« - Hendgrson^rie Mr-^-EdrTW^^2d X89 t^th mr. T.966), Contrary 

27 to defendant's Qontentlon, the lack of a specific intent to 

28 discriminate on the part of educational officials oannot offset 

29 the grossly discriminatory results of the tests. Grlrrf^s puke 

30 PowQr Co, sunra , ; nastnn County v. United States 395 U,S. 285 

31 (1969)1 aomilllQn V. Llnhtfoot 36^1 U.S. 339 (1960)j Carmical v. 

Craven, gupra. 
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Indeed^ where the Staters actions create an Inherent r 
suspect elassif Icat ion (c^n. raco) or affect a fundamental intorcGt 

public education) the State must demonstrate a comDellinn 
Justification for Its" actions. See e,^. liOvln/^ Vlrnlnln 
388 U,S, (1967); Haroer v. Va. Stat_e Board of Elections 'in i U.^* 



663 C1966)| Shaniro v, Thomnson 39^ U.S. 6l8 (I969); Hob son v. 
liansen 36Q P.Sunp. i^Ol (D^D.C. 1967) aTf 'd sub nom Snunlf v. Hohn_on 
40S F,2d, 178 (D.C* Cin- 1969), Applying Chls stringent standard 

of scrutiny i the district court In Chance v- Board of Examiners 

F.Supp, 40 Law Week 2071 (S^D.N,'^, July 14^ 1971) enjoined the 

use of a competitive examination as a prerequioite to obtainins 

a supervisory position in the school systenij where the test had 

the de facto effect of discriminating against Black and Puerto 

Rican applieantB* 

Defendants 3 far from Glaiinlnn that the tests 

have some validity^ admit that 'they are useless* (See Exhibit 

G to plaintiff's complaint Such an admission is aoproprlate 

in light of the abundant literature that intelligence tests 

are culturally biased. (Seep plaintiff's coraplalnt, par* 

Exhibits A and B to the complaint and Exhibit "H" hereto). 

As Judge Shelly Wright found in Hobson v, Hansen 3 

supra at Dp 51^" 

"The evldenae shows that the method by which 
track assisnments are made depends essentially 
on standardised aptitude tests which ^ although 
^iven on a system=wlde basis are comDletely 
inappropriate for use with a large □egment of 
the student body. Because the tests are pri- 
- ^ ^ inarily standardized on" and are relevant to a 

white middle class groun of students, they pro-- 
duce inaccurate and misleading test scores when 
given to lower class and Negro students. As a 
result 5 rather than beinK classified according 
to ability to learn j these students are in 
reality being elagslfled according to their 
socio-economic or racial status , or s more precisely , 
according to anvlronmenttal and psychological 
factors »'?hlch hP"*'^ rtnfhlns to do with Innate ability." 

/ 
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^ THACKIMG AMD IPREPARAnLE HARM 

2 ■ ^ ~ " 

Derendants arpua that plaintiffs have not shot^n 

3 

Irreparable harm because placement in classes for the reCardad 

^ IE not necDsearlly perrnanant , and bscauEe some of the plaintiffs 
I have In fact already been removedfroni auch classes. This claim 

6 of temporary placement Is hardly consistent with the claim that 

7 the IQ tests used for auch plaeement measure innate ability . 
For, if these children were grouped In accordance with their 

9 ability to learn ^as measured by seme more valid device, a 

10 permanent grouping would perhaDS 

appropriate. Tnntoa-a, as 

11 ^ 

vartln J. Dean, Asalotant Superintendent for Special Education 
1^ In the San rranolaco School Dlatriet has said "the object is 
1^ for. the ahlidren to re:naln In the proi^ram from time of placement 
14 uncil graduaelon frotn senior hlih school." (If they graduate.) 

. 15 (See Exhibit I to this r^emorandum. Answers to question 9, - 

17 =70 and to auestlons- 6, 3-26=70). ThBVB should -.^ HtblB 

'7 question that for the vast majority of students In Em classes, \ 

" their inlsplacement In such classes la for the duration of their 
19 

schooling. 

As for the ahlllty of the parent to withdraw his 

consent for sueh placement, it simply cannot be that easy. A 

^2 aompletely voluntary program would hardly be consistent with the 

grossly disproportionate numbers of black ohlldren in auch classes, 

unless parents and their children were lacklnE the requisite 

Information to make a valid consent. in fact, several of the 

- -platTitlf fs and their parents , • when^lntervlewed by black psycholo- 

Elsts or their attorneys were unaware that they were in elasaes 

^8 retarded or that they had prevlaualy been tested for that 

^ purpose. (Exhibit H hereto p.i) Perhaps the change of labels 
30 

_^ described by defondante In tholr return provides one explanation 
for the lack of awareness of these parents about the tVDe of 

32 

schooling their children were receiving, 
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and feeling of Inferiority will reTnaln* And when defendants 
Insist that the IQ tests are not the sole determinant of EMK 
placement and that other factors are relied upon, w^s must 
consider the hidden orfect of Int elllp:'3nce test scD^i^so on the 
other faetors such as school .perforTnance , The formation u'* 
teacher exnectatlons and those of the children as a result of 
such scoren la well-dacumented . See ^ Rosenthal and JacobG 

Pyptmalllon In the Classroom (1968)** As Judge Wright noted in 
Hobson: 

''The real tragedy of^ mis J udgments about the 
disadvantaged students* abilities Is the like-- 
llhood that the student will act out the Jud^= 
nient and conform to it by achieving only at 
the expected level." (at p. 4gi)* 

Indeed, despite the established invalidity of 

these intelligence tests, an Examiner *s Manual for the Lori5e= 

Thorndike group test (used in most California schools) provides 

under the heading "using results" on p * 11^ 

" Settinf; Standards of Expectancy for the Indi^ 
vidual Fupll I Propaply the most general use of 
Intelligehce test results hacs been to help 
teachers set standards of expectancy for each 
pupil. Teachers will probably find that the 
Ve rb al B a 1 1 e r y of the Lorge--Thorndlke Tests is 
most useful for this purpose, A oupil's exnected 
level of performance may affect the teacher's 
Judgments or actions In several different Ways, 

1. The amount or difficulty of the tasks 
assigned to a pupil may be ad.lusted to take 
account of ability level% High-scoring children 
may bg given Sitoolementary^ activities to permit 

^ Defendants also e^lafm that' the harm will be rectified by the 
use of adaptive behavior tests to "substantiate'* the results of 
the standardised intelligence tests. Plaintiffs have no objec-- 
tlon to adaDtlve behavior scales or other Individualized tech- 
niques of psychological evaluation. Yet, plaintiffs wonder 
about the value of the standardised tests as the initial indi- 
cation in llnht of their will documented cultural bias and ecne 
cially of their tendency to affect the conclusions drav/n from 
other or sunp le mental devices and techniques of evaluat J on 
(See DamnraDhn 17-16 os* comnlaint, Kxhlblt ^'?" pp, 2-6^ and 
Exhibit "H" no. 2-3 ^ 

/ . - 
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them to Dronrcs5 at a more raDic! rato, or to dfo^ 
vld^-eQ,lchffient axpmriencas, Chlldian of lower 
intellactuml ability mav be permitted ts move along 
more slowly^ and supplemental activities mav be 
relatively simple and conerete. Pupils v/ho^e 
aehlevymenfc Is quite dlrferGnt from tholr rmtitudr 
S=c':arSr.d.?' intelligence s.o.es , ^ ' ' 

A i* reports to parents, and esD^elaiiv 

In Informal teaeher^narent conferences ^nt--- 
pretatlon of school Drooress should take ac-runt 
. of tbe Rupil'e ability. In the case of a pupil 
of low ability, performanem aomewhat below cha 
average of the group ehould be Interprated as 
coimnendable and aatlefaecory. Pupils of high 
aolllty should be expaated to suroaso the p-^qud 
in achievement, thounn it is probkbly not roaF.on- 
able to expect them to be as outstandinn In 
achievement as In the measure of Intelllnence . 
This does not mean that scores should be' 

reported to parents. ^It is generally best nlm^l'r 
to suffRest that a dudII may be able to do better 
work. If that is ao, or is at a satlsfacto^ level 
of achievement* 

Vocational Guidance : The Lor^e-Thorndlt^c '^es^s 
can be used to orovide an index ©f^reneral intellec- 
tual level for use in estimating the -^level of Job 
to which the Individual may reasonably aopire . 

Educational Guidance: A pupil and/or his 
parents have various decisions to make during 
Junior and senior high school. These decisions 
Involve such matters as which curriculum to enter 
m high school, whether to plan for further educa^ 
tlon after high school., and, if so, v/hat tyne to 
plan for. An intelligence or scholastic atstitude 
test provides evidence v;hlch should receive serious 
eonslderation in decisions on such matters. 

Pormation of Class Groups: Some school systems 
organize classroom groups by ability level. While 
not passing JudKment on the merits of this ' srocedura 
reeultg from the Lor^e-Thorndlke Testr can be used^ 
either alone or in combination with achievement 
measures, if grouping is_ t o be undertaken. If 
-special clasaes are provided for intellectually 
gifted children, assignment to these classes should 
_ be based on results from the Varbal Battery . 

Grousing v/lthln Class = Many teachers find it 
^elpful to form small groucs within a Glass for 
purposes of instruction* Grbuplng for Inatruetion 
in beginninii reading is perhaps the most frequent. 
Level 1 of the Lor-e-Thorndike Tests may be used - 
either alone or in combination with a reading ' 
roadinoss tost, to .^ulde the teacher in forminF 
such v/orklnc groups," 

Thus I the testing manual ssMtlons and enQOursgas 
using of the teit scores to peg each child and to chart his entire 
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educatlenal course. "Rie conHequences are dire and they extend 
far beyond the child » s educational earesr . See ^ Call rornla 

Education Code section 10751 regarding the access of school 
personnels employer^ lav; officers and Institutions of higher 
learning to a child *s Lchool records. 

Whatever the specific harm done to these ch'lldren 
by defendant's discriminatory testing and trackinf^ devices ^ it 
shsuld re clear by now that Berre^ated education is inherently 
uneaualj detrimental to school children and in contravention of 
the Fourteent.h Amendment . Brovm v. Board of Education of Tope ka 
3^7 U.S. ^33 (105^); See also Span^ler v. Pasadena City Board of 
Education 311 F.Supp. 501 (CD.Cal. 1970) where the Court relied 

upon Brown in finding that inteyclass grouping based upon dis- 

^ 

crlfninatory tests violated the rlrhts of minority children* 

RELIEF 

Once a right and violation have been shown, this Court 
has very broad equity powers to shape a decree to ineet the con- 
tinuing problem of protecting the constitutional right of school 
age" children to equality of educational opportunity* Swann v * 
Charlotte Weeklenberg Bd. of Ed . ^02 U*S. 1 (1971)* 

The obvious first step is to suspend the use of the 
chief Instrument of discrimination pending development of cul= 
turally adequate measures of intellectual ability, ^ This is the 
solution proposed by the President's Commission on Kental Retarda- 
tion and by many other professional groups, (See Exhibit "H" 
hereto p. 3.)* =-tof endants thave not and cannot met their heavy 
burden of Justifying the continued use of the current tests or 
perpetuatlan of the present discrimination. 

It might also be noted that California public schools 
offer a number of special nrocjrams other than that for the Educable 
Mentally Retarded* (See, e,£. Exhibit I attached hereto pp, 1-6 
and Exhibit D to plaintiff's complaint). SlRnlf leant ly , none 
of the other programs manifest the same disproporfclonat© raeial 
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1 repreaentatlon as that of EMR or of Mentally Oirtcd, the only 

2 two which rely primarily on Intelllsenoe tests. The fact le eh.c 

3 children can be adequately identified mnd placed in any special 

4 procrams without reliance on aulturally blaaed standardized 

5 testa. Indeed, it Is defendantn • aonntltutlonal duty to utlllr-e 

6 non^dlaeriminatory eereening and evaluation techniques in order 

7 to ascertain and meet the epeclal educational needs of indivi- 

8 dual aehsol children^ 
9 

Most of the other relief sought follows from the in- 
validly of the teats and the harm caused by them^ This Injui^ 
^- can be rectified only by obliterating the invalid test results, 
immediately re-evaluatlng thoie students who may have been mls- 
placed in classes for the retarded, and in aaalsclni those for whom 

14 5o:ne other plaoement Is indlaatod to make a smooth transition 
13 Into the riainstre^m of the public school system. 

^^'^2* streosed, moreover, that thie Court has the 
17 duty not only to bar future discrlTnlnatlon but to eliminate the 

15 effects of past discrimination. Louisiana v Un5.t ed States 

19 380 U.S. ms (ISSU)^ Plaintiffs would not want to be rid of 

20 the discriminatory teats only to find the defendants using mora 

21 subjective factors to perpetrate the same injury. Thus, thlg 

22 Court should not only suspend the use of intelllgenoe tests 

23 until a more appropriate measure is developed, but as an interim 

24 measure, the Court should Insure that the discriminatory tracks 
= Ing is -also remedied, 

„ = In United State s vr iron Workers. .Local 86 MU^^.F^ $t^U 

27 (9th Cir, 19713 cert denied _ U.S. _ Mo, ll-T^^-^mXDJ^^M^ 

25 Circuit approved a district oourt decree orderinR bulldine con- 
29 structlon unions to offer immediate Job referrals until blacks 
3Q comprised about 30% of union membership in order to rectify ef- 

31 feces of past discrimination* « , ^ ^ , ^ u 

- ^ See also Carter v. Gallagher 

32 No, 71"liai (8th elr, en banc, Jan. 7, 1972) Contraetors 
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Association of Eastern Pa, v Sr^Grgtary of Lnhor i|ii2 F. 2d 159 
(3d, Cir. Ip71)| CJniced States Central MOTOR Llnag , Inc, 32^ 
P. S*app,. 478 (W. D. N. C- 1970) where ylinllat 

to remedy effects of pasc discrimination in employment, 

Such relief is by no inerinD llTnltf?d to t;^o area of 

emoloyment^ It has now tson established by the Supremo CourL 

thnt the UBQ of matheinatiaLil ratios as a startin,^ point in the 

Process of ahapini a remedy Is now within the equitable remedial 
discretion of the distt^lct courts, Swann v, Charlotte-Hecklenbura 
Board of Education . 402 U,S.l, 25 (1971). And a starting point 
Is eKaetly what it should be here. Obviously this kind of 

solution to problems of disQrimlnatlon Is somewhat arbitrary 

and not as desirable as the, use of a culturally relevant in- 
strument to identify and plaee children with special needs, 
But imposition of a ratio as an Interlrri meESure^ pendinq t.he 
availability of aDnroDrlate testing devices ^ seems necessary 

to rectify uhe consequences of the long-standing segregation 
v/rought by the current Intelligence tests. 



Dated: January 14^ 1972 



Respectfully gufcmltted^ 




Michael S, Sorn&n 1 
Attorney for plaintlffB 
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We, Harold E. Detic , Ph. , Thomas O. Hilliard, Ph*l3, U'lllLam n, Pi^ 
^j^^ Gerald I, West, Ph«D, heinp eneh duly gworri , depoge and say; 



Psycbolngisc strongly affirm that the ability and Intelligence tests which 
arg p^rc of Ebe set oi criteria mandated by th^ State DepartrainC Of Education 
are inappropriate and inadequate techniques. They are based on whiter inlddle 
class nsrtr.s, vnlues and expcri»T nce.^i and are hence culturally biased against 
Black children, T^ac i^, theic tciti syi t enn c lea 1 ly and conilitently work 
against Black children underestimating their actual intelllience potenrlal bared 

on their experiential background and systematically and consistently falsely 
label Black children. 

The c^^e pre^^nted by the plaintiff! whsps Black children have been 
Inappropriately evaluated and placed In classeg is clearly indicative of 

the resultant dainage from the continued use of these Inadequate and culturallv 
irrelevant neasures of intellectual ability. 

Between October 1970, and March 1971 * plaintiffs were independently 
retested by members of the Bay Are^ Association of Black Piychologlits , who 
are fully qualified to ariminlstir such tests,* These psychologists are from 
the same cultural background as plaintiffs and utilised certi^in psychological 
techniques which took into accotant the cultural es^perience of plaintiffs. On 
reteiting plaintiffs* icores ranged from 79 to 104 ^ every one of them above 
the maKiTOim score (75 in the San Francisco Unified School District) set by 
defendants as a celling for placement in classes- In fact^ plaintiffs 

achlr^d "full scale" (combined verbal and performnce ) I.Q* scores ranging 
^T€m 17 to 38 points higher than they received when tested by school psycholo* 
gists* This retesting clearly indicates the impact which cultural factors, 
choice of language and rapport v?lth the tester have upon plaintiffs' ability 

to perform well on the tests* Tlie retesting also points out the Invalidltv 
of cesEtng procedures used by defendants In screening, evaluaclng and placing 
Black children In such elasses. 

For a number of years psychologist and others have been aware of the 
Inadequacies and deficiencies of existing Intelllience measurea; however these 
Inatruments continue to be used. It is therefore logicalj reasonable, and 

*At the time of re-evaluation parencs stated that they were not aware that 
their children were being tested for retardation or that their children had 
been placed In claesea for the mentally retarded. 
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conRl^tent th.it the Bay Ares AsFeeiaCton of Black PHy^holonints tnhe 
unequivocable sCand to insure th^c no further damage be inflicted on the 
Hack children in the State of California is a reault of the administration 

of the standard individual and group tests of intelligence. We therfore 
endorFe the plaintiffs' requjest ^nd call for an Inwiediate moratorlyfn en the 
use of said test^ and support the recommendation that all Black children 
presently labeled mentnlly retarded and enrolled in classes f^^ ^^^^ educationally 
mentally handicapped be reevaluated and that Immadiate jtcps be taken to 
require that all personF admlrilF taring such te^ts be provided with approprlrte 

Inaervlce training to enable these administrators to become thoroughly familiar . 

with the cuiturp ^r.d e^;perienCi^l baek^round of Blnek and other minority 
etudente whom they will be required to evaluate, 

Ir should be made abundantly cleML' that while our present concern la 
focused on intelligence tests as they have culminated in the improper placement 
of the plaintiff.^ in classes for educable mentaLly retarded, the eKtent of 
abusei of current intelligence tests with Black children is far broader. That 
iSj the disproportionjte ly large number of Black children inappropriatDly 
labeled as retarded and placed In E>m classes is a more blatant or extreme farm 
of the damage done to Black children. A less obvious but just as severe damage 
Is that Black children based on I.Q, tests are underrepresented in classes for 
the "gifted" and therefore often Black youth fail to receive the special education 
necessary to insure a level of stitmilatlon and instruction consistent with 
this high level of intellectual functioning. State Board of Education statistics 
(1970) show that only 2.5% of children in ilfted classes are Black, Moreover, 
an even larger numbar of Black students whose intellectual ability falls within 
the normal range are consistently underestimated by school psychologists and 
teachers hacause of the eKisting intalllgenca tests. This last point is 
particularly significant. In that It has negative conaequenceB for a majority 
of Black school children. A number of recent psychological studies have demon- 
strated that teacher ekpsccancles nre significantly relnted to student academic 
performances. Rosenthal and Jacobson report in their book "^'gmalion in the 
Classroomt Teacher FKpectatlon and Pupil's Intellectual Development," that a 
chlld*s classroom performance can be influenced by the level of expectation 
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the teacher hag about that child's intellectual ^btltty. They demonstrated. 
In a series □£ studies whleh wera conducted In several nvajor cities throughoutt 
the nation, that by Inforalng taaehers of the scores suppQS€dly ohcained by 
students that there was a dlract relationship between the prooress mndQ by tho-^e 
students and the expecnatlon the teacher had of those scudents based upon the 
geores the atudents supposedly aehleved on intelligence tests. 

Seinler and Iscoe (Journal of Id. fsychology, 1953, 54) present flndingi 
that showed no overall race differencea In learning ability and further state that 
educators should exercise caution in Inferring learning ability from measured 
intellectual level* 

In 1968 the National Asaoctatlon of Blaek Psychologtsts , respondlne to the 
concerns of the Black CorTTOinity and years of professional eKperlenca in pFyehQlsglc 

tee ting j requeated a moratorluni on intelligence tests* This morateriuin was to 
be in affect until culturally fair and adequata measures of the intellectual 
functioning of Black children were devalopad. After this position was taken by 
Black psycholoiists , a nuraber of other iroups throughout the country followed by 
taking similar positions. 

Thm Qeverning Council of the Society for Psych©loglcal Study of Social 
Issues of the American Psychological Association issued a statement in March of 
1969. The statement was: '^a must also recognise the limitations present-day 
Intelligance tests Largely developed and standardized on Whlto middle-class 
ehlldren, these tests tend to be biased against Black children to an unknown degree 
<Albee, at al, Amax lcan Fsychploglst , 1969, 24)," ais atatament was endorsed 
by 18 entlnent psychologisto ^ among whom is the present president and lnraediate 
-past-president of the ^rerican Psychological Association^ ,In Septerabar of 1969, 
the Association of Black PaycJiol^iMs^^at^ thelr^Mtleaal . Mnvan 

announced its pDsltton concamlng Standard Psychological Tests of Intelligence, 
as clearly statad by the^ then chairman. Dr. R. Williams, 

Sirailarlyj A, G, Wesman, Vice President of *n\m Psychological Gorporatlonj 
in a presidential addrass presentad to the Division of Tests and Maasurements of 
The Afflerlcan Paychologlcal Asaoclatlon atatadi "Intelligence is an attributa,^ 
not an entity. Intel licence is the eiamfldloii of the learning experiences of the 
individual," Eecognizing the liralCattons of IQ tests, a spokesman for Houghton 

Hiffltn Company, which publishes j variety of IQ tests, was quoted in the Wall 
u 

Street Joura^l on June 12, 1969, that manuals for administration of tastt ^^lishad 

by the firm eautlon administrators of the test.^ to "realise that ns intelligence 

test will oeAfiure the lnn.Tte ability of an Individual" and the manuals pq on to 
aaution the teeter to consider the experiences that a child has had in interpreting 

the sources, Reco^nieinA that the authorities 



who in large measure represenC the tesLins Industry, indicace w IthDut^qua ii f i- 
Qstlen that the oMperlence of ctre child CQntributes to hi£ Intellectual 
functioning and must be Incorporated into the eonsidaration of teat results. 
It 1 ' e%'ldefit thnt the InseriffBents requtred by the California State Dcparcm-nL 
of Education do not meat the criteria ns identified by these test experts* 

TOere facts \/ere mnde clenr in a sta cedent presented by the Lay Area 
Asgoeintisn □£ Slack Psycholsg ists to the San Francisco Bsaed Iducatton on 
Kay Sj 1970^ %^hen it waa pointed out that the tests required by the State 
of Cr*lifrr:=l^ \qvc ^tnnCnrCizcd on populnzions which did net includo 
represonca sn~pL2^ of Bl^ck minority -^ubj^^cta. Specifically, a roporc 

ccntpilcd by u^c Br- Francli^co rnlfled Schosl District stated that there wns 
"no mention of minority group representn tion in the standardlpiation sair.plas*' 
of the tv?o most conmonly used instruments, the Weehsler Intelligence Scale 
for Children and tha Stanf ord-linet Intelligence Scale teits. The lack af 
consider.^ ti Dv. Sov nbtrLnin^ veprcsQntr>t ive S;;niple3 In ^ tand^ rd i^a 1 1 cn of 
these Instrur-ent.^ t.^ furthtr emphnplggd by the fact that the Peabsdy FlcCure 
Vocabulary test, an instruir.ent which is being depended upon more heavily 
n^ than ever before^ va* standardised on a population of appro^inacely 4,012 
tJhite children living in and around Nashville ^ Tennessee^ 

Another variable involved in the issue of psychological assessment of 
Black children is the variable of the ethnic background of the administrator 
and the interaction of that admints tratoE with children of a different ethnic 
background, Dreger and Miller (Fpychology Bulletin Monograph^ IfSSp Vol, 70) 
reviewing comparative psychological ecudies of Blecks and Whites 1959 ^ 1965 
concludes that on both the child and adult levels the effects of the examiner 
appear to be important in some studies, especially across racial lines. In 
three recent studies ^ it was detenBined that the ethnic background of a test 
adminls trnt or significantly influenced the performnnce of not only children 
of a difforent ethnic hnck^round, but children of the same ethnic bnckground* 
Savage and Bower (1071) reported that the scores of Black children ^,ere 
!^ innt f Icnnt ly lii^jicr ^Micn to^ts were /^dniini^ Cerod by Black adn^tnl^tra t ors 
tha n .the F c or 0 F c f r- c onpr* r a b 1 e p r ou p of D 1 a c Vi y tu e n t b e i ng tested by 
'n^Lte niJm'.nlHtrritor , Turner (1?71) nbt^tnuvd simllnf results with \rhita 
itudentF ni\d .Tdrini ■ nr ?r?i frem different athnlc grsups. Thoir.aOj HsrCig^ 
nryinnn and Fcrnnndu *s^rop or t od similar results uning a population cf fticrco 

^^.Mcan Btudont^ and administrators of different ethnic faackgrounds* tlie problem 

ta.?Hiuh tncc ir r^i 1 1 1 - f nec Cod , 



Though Che problem is muUtfaeated It muHL ha *.unrcly Cnccd nnd denU 
with. Tha dan,ag« black children 1« clearly da.on«.r«ad| b«i„« « vlctin. of 
culturally invalid and IrralovonC test, of l«c.ll«tu.l .bllity i^ o severe 
vlQlacton of ctvti .nd Hu^n .Ighta. it i, thus Imperneivo th„ we stop 
whatever enterprls. th« vlctA„l..e, oppr.„.« and de„l.. full re«ll.«.i.n 

Black chlldren'B potential. m eoneluslon we tho menibora nnri rBpresont.-'t Ivch a£ 
tha B«y Ar« Asaoclaclon of Black P«yeholotis ta ..ito.at« our unequivocal „and 
and call for an In^edlat. moratorium an tho us. of the current to.t of Intel lo.tual 
ability In use in tha state of California. 




Signed and sworn befsre me this fDurteench day of Ji 



Cm 1 if ornia 



nuary, 1Q72 at San Franciaca 



i /fi^'^ KAR%-^Y FREED { 



Notdry Pub I^u 
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SAN FRANCISCO UfsiriCD SCHOOL. DISTRICT 
OFFICE OF SUPERINTENDENT 
I3S VAN NiSS AVENUi 
SAN FRANCISCO, CALlFQRNfA 94102 
Telephdne^ (4 f Sj 143^4610 

March Zh , 1 970 



Dr. Z. L Gnn^-bv. Dr Laurel Cla.^s 
Members Board Con^mittee on Special Education 

ar 1 1 n J , Pi' a n . As h i h I ant Su pc- fintenclent 
Special K dii c ?i_ t i <=!n n I Bf^rvi cos 
Alice He*irv. Diret tnr. Pupil SorV'icns 
Xichard C, Hahhin^^ I vi^ciar . Special Educatiori 

RegponKo to QueM!juns Subniittod March 4 and 5, 1970 
fay the A^t^.^u. . i^-. ii/ Piack P^y^ ! -li^ts . 1 die 
California Rural I ckial Assisianco 

Tluf aitachefi n n'erial has been prrparod in response 
to th^ questions referred in above. It is in the depth that time, 
staff (present and auptnentedK and data have been av^a i 1 a bl . The 
report is being sent to the distrtbulion heted below. Some ques- 
tions require additional tin e and answers will be forwarded as 
soon as they are avaiiablo. 

MJDiRCR^mh 

Copies to: 

Dr. Robert Jenkins. Superintendent of Schools 

Dr^ Goldman, Asnnciate Superintendent^ Instruction 

Dr. A. D. Pierce, Western Regional Representative, 

Association of Black Psycholocists 
Dr- G, I. West, Associaticn of Black Psychologists 
Mr. Martin R. Click, California Rural Lepal Assistance 
Mr. Michael S. Sorgen, Neighborhood Legal Aasistance Foundation 



To: 

Fr orr^ : 
Subrc^c t : 



Association of Black Pay chol ogi g t s 
Catnd 3/4/70 



Quesiion 1. Describe the nature of th& special education classius in thG 
San rrancisco iFniiied School District^ how do they dilfer 
and what are the criteria and procedures for placement of 
a child in a special education clans'' 



1. 1 Nature and Basic Dif f fr enc e s 



1.11 Programs for Educable Mentaliv Handicapped 

Classes for children ''who because of rytardod i nt o 1 1 c t ual 
dev&lopmc'nt as dfe?L^rmined by individual psy eholopic al 
exarninati on arc incapable of being educated effectively and 
profitably throuph ordinary clas^rooin instruction'', 

C 6901, Cliildrei* may remain with a epecial teacher 
for most of the echool day (self -cQntained class) or remain 
in a regular class except for periods spent with a special 
tea "'her (integrated classK 

Program is desigTied to stress development of basic skills 
thi ough repecition and structuring in life situations that 
motivate through concrete rather than abstract concepts^ 
At the secondary level pr e -vocational attitudes and voca- 
tional skills are developed, thr ougli work study experiences. 

1. 12 Program for Trainable Mentally Handicapped 

Classes designed for "minors who may be expected to benefit 
from special educational facilities designed to educate and 
train tbem to further their individual acceptance, social 
adjustmant and economic usefulness, in their homes within 
a sheltered environment". Classes located at l^ouise Lombard 
School. 



1-13 Programs far Educationally Handicapped 

Self-contained classes and small proup instruction (Learning 
Disability Groups) for students "othc^r than physically handi- 
capped. . ^ . or mentally retarded, , * , who by reason of marked 
laarning or behavioral problems or a c oi i iUi natlon thereof, 
cannot receive the reasonable benefit of ordinary education 
"facilities". E.^r 6750. 
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The program is d t.^ i c nod to nr^sirie carf-ful, m^donih finalysis hv a multi - 
discipline committQCi of the learning and adju^tmijnt difiicuUies of each 
child, Subsequently thnr*- ih nlaff dHVolopniMnt u f i nd i vi duial fir e» « c r i pt i 
CDrrectional expuri.jnces And return to iHq n-pular school prugram as soon 
aa succr*5?^ in such is a rcnMnnnhln ris^% Clrm^^rs lir-itt^d in eiuc; to 12. 
LDG groups limited lo 32 cQntacts per day. 

1, 14 Programs fa?- Phy.^ically Handicapped 

ClaBses in schools or hospitals, home ingtruction, individual instruction 
for "any minor who. by reason of physical impairment, cannot receive the 
full benefit of ordinary education facilities'', E.C. bBOZ^ "Applies to pupil 
with speech handicaps, physical illnesses, orthopedic, visual handicap.^ or 
dysphasia as dcCrrmined by physicians and qualified educators.'' Aecordini, 
to the degree of handicap children are served in special schools ^Gough and 
SunshineJ, in i nt e a r at ed c 1 as s e s with the assistance of specially trained 
teachers, or bv itinerant specialists. 

1. 2 Criteria foi' Eli^ibnity of Children 

1. 21 Kducable Mentnlly Handicapped 

1. Inability to compele acndcm.ically with peers in the regular classroom. ' 
Z. Low scores in group tests - both academic and nriental. 

3. Classroom teaclier evaluation of reason for inability to achieve as 
being due to mental handicap, 

4. Individual mental tests which agree with the indications. 

5. Developmental history which reviewed does not indicate another 
cause^ 

6. Parental conference with social worker or psychologist to be sure 
all information is avaUable and that the parents are aware of their 
child's limitations. 



1^22 Trainable Mentally Handicapped 

1* Physical Condition • 

a) Be able to hear spoken can^ ected language and be able to see 
well enough to engage In special class activities without undue 
ri sk^ 

b) Be ambulatory to the extent that no undue risk to himself or 
hazard to o therms -is involved in his daily work and play activities. 

Be trained in toilet habits so that he has control over his body 
functions' to the extent that it is feasible to keep him in school. 
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2. Ment*^l, Emotional and Sociftl C-onduions 

a) B«? able iLj com mum call.' lo the cxtf^nt that he can 
make his Grants known and understand simplr* 
dir ec t i ons , 

b) Bd dovnloped Hucially tn the extent that his behavior 
does not rndangur himseirand the physical well- 
beinp of other memtat^rs of tho group. 

c) Be emotionally Btahh- :o tn- cxlent that group stimu- 
lation will not inton^ify his problem,^ unduly, that ho 
can react to Inarninp situations, and that his prosenco 
is not ininiicablu to the welfaro of other childron. 

K E 3 in d u L a 1 1 un ally H a n d i c a p p u d 

Eli^ibiiity of pupils tor special services in the Prograni for the 
Educationaliy Mandicappod is delineated by legal definition and 
. expanded through official Rules and Regulations adopted by the 
State Board of iCducation. 

The current stateii.ent of eligibiLity described in Education Code 
6750, 6755 and 6755,2 identifies the pupil as one who "has 
marked learning or behavior disorders or both, associated with 
a'neurological handicap or emotional disturbance. His dis- 
orders shall not be attributable to mental retardation. The Uarn 
ing or behavior disorder shall be manifest in par y specific 
iGarnir usability. Such learning disabilities m.^ . include but 
tre not limited to perceptual handicap, minirr.al cerebral dys- 
function, dyslexiap dyscalculia, dysgraphia, school phobia, 
hyerkinesis or in^pulsi vity. 

The age range is from four years nine months through eighteen. 

To deternriine potential within normal range, a school psycholo- 
gist or equivalent must provide an individual assessment of each 
candidate. Other factors which might result in poor test perform 
ance or school achievement are studied by a qualified physician, 
Spacialiits such as pediatricians, neurologists, psychiatrists 
may be needed for an adequate differential diagnosis. 

The medical examination provides data recording presence of a 
-true learnine disability, hyperkinesis , errotional disorder. It 
may also rule out other possible explanations for behavior or 
""^achievement, "-^ 
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The pBychQlouLcal asseftsn unt pro%-idus data rcuikrclim: tho 
nature, dciiroe. eiTtent, duration nf luarninp orbt^havior 
disordors - alonp with r c? c oninn? nd r\n nn^ tor promnnmiimj 
and instruction. 

The school history and social data contribute i n f or rr^ati on 
useful in determining elipibility. 

RcapongibiHty for :he final doU'rnu iiion Ik lod^i^d with 
the Admissinns and Planning Commuter. The Rf^%'igion at 
Rules and ReHuIation.^ adopted in Septembor I ^6*1, requir*- 
that the committee n^cet, diseus^. and determine cU^ibiUtv 
of pupils based on the studies described above. If any oi 
the required numbers of the connmittee cannot be preFJeni. a 
written diaunoslic statement and recommendation must be 
prepared in adv^ance, 

R^^auir^'d particlpaniH in ihe Admjssiuns Con.mitlce are a 
licensed physician, for R.N for Learning Disability Grnup 
candidaLes), administrator, psyciiol ^ist. teacher. Other 
members are included when possible. These include social 
workers, speech therapists, counselars. 

Placement Procedures 

Educable Mentally HandiGapped 

1. The Screening Corrimittees review of all pertinent data - 
mental tests, academic achievement, developmental 
history, school prOi^reHs = resulting in a decision of 
mental handicap as the reason for inability to compete. 

2, Parental understanding of their child's needs and the 
class program planned for him, 

I, Actual placement into a class w^ill be m.ade by the super - 
visor ^of classes for the mentally nandicapped after the 
screening committee certifies the child a.s mentally 
handicapped and the parents understand the type of pro- 
gram and accept it. Placement then depends upon: 

a) Opening in classes in the pupil'g area, 

b) Ability of the pupil to travel to and from the class 
by public transportation^ 

e) Appropriateness of the class for the Individual 
= is^^ga^ to.^e^ sej£, fiiTaolijCLnaJl.jirL'ake-up 

and ethnic camposition^ 
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See papes 1=3, ''Prourrtri Rt-part an thtj Sludy of Idenu = 
liGaticm, rUacemnrii. und Ro -u vaiuat i on of Minorily 
Studantri m Projirnn.H liir the Trsiinablo Mentally Handi- 
cappt^cl and tldu^.niU Mt ntaUy Handicapped, datud 
Novannbcir 26, 1969* 

1. 32 Trainablr- MtTUally riandicappod 

1, As in iht? KMll rysiy\%-, the scrooninp committee 
decidi-H if tho child i.s iraijiablo nit^ntaUy retarded 
atl* r r uviowi r-iL* mpnfal tont rosuhH. d o 1 Opm o n ! a 1 
history, parc^nl rt-port of the child to thci social 
worker and all oth<;r piirtinent data, 

2. Parental und o r s Ln nd i n of thyir child's llmitatiQn^ 
and iii' Q opt ?i lit ( j f 1 h f ' p r o^ r n m . 

3* Actual placoiTTonl is n=^ade on: 

aj Existing openi?igs at the appropriate* age levoL 

b) Ability of thiv' individual child to lit into the exi.^t- 
ing opening socially and eniotionally. 

c) Thv ability of the child to travel by the charterod 
bus, to eat in f^chool and to adjust to yard 

parti cipati on , 

1. 33 Educationally Handicapped 

When a pupil is declared eliqible "^or the EH Proeram. the 
Admissiuns and Planniny Cornmittee determines which of the 
various aeryices are most appropriate- (l) self-contained 
ciaas, (2) learning disability Rroup» or (3) home teaching* 
In addition to these program alternatives, the San Franciico 
Unified Schopl District has a wide range of public and private 
agencies which migl. be utilised. Procedures, then, are 
determined by wdiich of the programs are selected, and within 
which public or private agency. 

In all cases, the diagnostic data and basic recommendationr of 
the Admissions and Planning Committee are made available to 
the Bchool or agenciea nQminated to receive the pupil. 

—-Specific ^teps in placing ptipilg in San FraflciHco Unified School 
Diatrict units are as follows: 

1* Supervisor of F:ii Program maintains waiting list of all 
eligible pupil; . 

^ 5 _ 
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2. Case workor for pupil mamtams complete file for 
reference and interpreiaiion. 

3. Supervisor of EH examinoa potential placements 

rocommPnd..fl hv thn Admisaions and Plar nine flnm^.tt^o 

4- Sjuporvisor contucts principal to confirm prest-nc^ of 
openi ng. 

If placemnnt can be mado, the Supervisor contacfi the 
principal who assumes responsibility for n^tifvinB parents 
tarents are raquealed to make an appointment with 
, recolvinH prmcipnl at ihuir mutual convenience FnroU- 
ment terms are agreed upon durinB the int»-rview 

7. The Walri.P Report .s soni ro the receivinq : chooi for th.^ 
EH tfflchor and principal or others to read prior to 

8. The pupil enrolls at the time and dav aBreed upon between 
the parent and receivinB school. Full or part dav intnarn- 

„ are resolved prior to placon-ent- 

A Chnnk:,- oi I::nruUmenf' form is sent to the EH office bv 
the receiwnn leaeher. indicafinp date oftranaf,-r and from 
what former placement. 

Agency Plj^en-iontB 

Agency placements differ according to the individual anency's 
policies, purposes, service ranpe and scope. For example 
several of the agencies are operated by the San Franelsco 
Archdiocese and serve pupils placed by court order. These 
include University Mound, San Francisco Boys' Home, Mount 
St^ Joaeph, 

In th#se agencies, the atudents are recommendfld far the EH 
program and are declared eligible throuph the usual procedures 
However, smce the af,ency receives pupils by court order 
extensive records are in their files. No social work or psycho- 
logical services are required in makinB the placement. The 
receiving asoncy sends for former school records as needed. 

When the Admiasions Committee finds the candidate to be 
eligible - based on data provided throuah the agencv - placement 
in the EH Program at the agency is approved. No furth«r steps 
are required. 

In private agencies, such as Edgewood, San Francisco Children's 
Center, Homewood Terrace, or in public agencies such as 
Langlcy Porter. University of California Reading Center 
Children's Hospital, social work assistance from the Unified ^ 
School District may be required to effect an oi-derly placement 
However, a few pupils in the in-patient proBrama come from fam - 
tl«a resting ow,lde the Smrr Fi^TCi,„ City .nd County School 
District. Transfer of previous school records and social work 
responsiailmes are managed by the aending school dlstrict- 

/ 

■ - 6 - ^ 
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Approximately* whst pf^^^ant^fQ of ehildrcn, hy rece, trnnnrorr^^d out 
of Eld elasaes into r^jralar prnftrnrrs during ^hc last twc sahccl 
years? EH elassan^ 

6.1 E3emantary* 

6*11 6S^9 To re^^.ar elassos 



^ of Thcso i of ^ 

^^noferrod ^nrnlled Raea 

Negro 3/. lar, 

Spanieh Gurn-fr.o 1^' 20^ IP^ 

Othor lOiitc ' isrt 9% 

Chinese _2 _2" 

52 lOOS 
6.12 K'n £9-70 To rcfn^l^r nlcs^os 



S of r^' 

Enrolled bT Ha or 



D iniEh DurnsTno 
Other '.mite 
Chine so 
Filipino 
Qthor non-*'"l,CL^ 





% of Those 




TrBnsfffi?-re.d 


18 


252 


6 




5 


IS 


1 
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6. a Junior Kigl^ 

6.21 19€P-r9 To rerulf.r clesses 



21 



6*22 1969-70 



Nagro 18 
--^aniah Surnarno 2 



Oriental 



33 



10< 
10^ 



S of W.ns^ t oT if 

,ncTaTT-^d rn rolled 



Spanish Surnnnie ^ 1^^ _i5 

Other Whit© 
Oriental 



33* 193 

10^ 



% of ThosQ % oF 0 

TranC-orrf^d aiy-nllad bv Race 



Other iJhito 10 SOJ f"*;* 



0 
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6-3 Sanior High 

6.31 19f-.3-f,9 To rer^Inr elasse.. 



Spanish Sm^nfime 



Q 

Other V/hite p 



S 73S " 




9.. 3^ 



11 



6.32 I9£9-7D 



'^"^ Hipg© % of 

_"'irf erred Enrnn Rflce 



Spajiish Suj'noJriO i? JT' IS 

Crlhcr ^aate 70" 6% 

Oriental _^ IPS 1% 



6.4 Total 

6,41 6S=69 



fi of Those % of // 



Negro 51 T." ; . 6S 

^wiiah SuniMae .13 155 , 4% 

Othai" VJhlt© 10 ITJi 4^ 

Oriental ^ 7^. * 4^ 

S4 

6.42 69-70 





Negro 70 
^>an±sh SmTisme 21 
Other White 32 

124 

6.5 Olmeiee 

As has been Indicntea previoTJcilyf the SI pro.jram ie en© vhleh lead^ 
all pai'tiGlpants to the regular progrcrs ^o that daflnltlTe 

data In the mmnm sense ap- for SIH. not r%odilj'- a^aUablo aiid perhaps 
sot pertinent. In addition, Identirieatlon roee hse not been p^rt 
of tie reoord keeping. Hove^er, this data Je being collepted as 
T«ildl^ as p OS si bio and a report will be fanmrded vhen availabl©- 
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SAN FRANCISCO UNIFIED SCHOOL DISTRICT 
OFFIC'. OF SUPER! NTENDiNT 
IIS VAN NESS AViNUi 
l*N FRANCISCO, CAL^fORNlA f4l02 
Telephonei (4fS) 863^680 

April 17 J 1970 



TOi Dr, Zuretti L. Goostay, Dr. laurel E. Glass 

srSp Board CQmm±tl:eo on Special Education 



TOOMi Martin J* Dean, Assistant Superintendent 

Special EduQational SGrvices 
Alice C. H^nr:/ , Director , Pupil Serv^ieas 
Richard Cf RobblnSj Director, Special Education 

SUBJECT: Completlcn of Response to Onestions submitted r^!areh h 

and ^ -i^rL,^^:^_"-^_^A:^ = ticn^ surrn^-^-^j At:r^. __1 . I^^IO^ 

The attached material completes anevere to questions originally 
aubmitted March 4 by the Association of Black Psychologists ^ the California 
Rural Legal Af^^l^t^anco Po^andatien and the San Praneiseo Naighborhood Legal 
ABSiatanca Pour^datiDn, and answmra questions submitted on April 1 by the 
San FranQiscs ncirhi: wrj^^cd l^Qal Assi^tanoe FDujidation. 

As wa had agreed ^ we are fortsrarding these answers luraediately 
to all OVT adaauate tirr.e for st:u iy prior to the nfxt scheduled nieeting on 
this subjactj April 29, 1970, ^ 

MJDiHCR:hj 

ftiestion 9. What is the averse., len^r^h of tim- that children in the prograni 
remain in that praera.Ti? Hi? 

mm ^ Since this has not been a "catch up*' prograjn, the object is 

for the children to remain in the prograrn from tinie of plaee^ 
iiient until graduation from senior high school. Generally, 
eshildren do remain for this length of time unleaa the family 
moves to an area of the city which hag no class and the child 
can't get to an area where a clase is located. (Nq transport 
tation is provided for m^m. ) 

As. previously reported j there are aome ehildren who are 
retui^ed to the regular clasees as a reault of the re^ 
. ey^luation process which has always been a part of the 
- , =^POgraiTi. These are ehiidrw S^ermll^ who ^re fmctioning 
at a retarded level when placed bu^ who have demonstrated 
in the^ program that they ean now £\metic;i in the regular classes. 

m » Averase len^h of time a child ±b In the IH proc-a^ before ha 
refemis to resular or transfers to another special program 
is IB raQntha, ^ere are a numb^^ r^a- ^r^l -^ emotionally 
^aturbed children vmo neceaeari.- ^'< -^-^^ ■ ^: the program 
for an extended period of time. 
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SPECIAL ED tJ CATION 



Model and mssachusetts Special Education Regulations available upon 
lequesc from the Canter for Law and Education. Sea also P arc ord 
MBSm, for regulations of "special- aeslgn^ent, prior evalrftM" etc 



ers , 



Model Special Education Bill availabl 
Law and Education, 



e upon request from the Center for 
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flj CMU.«- Classics ctf-^ I 'ffvs H-ctVtCfis 
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Ability Grouping: 
1970 

Status, Impact, 
and 
Alternatives 



WARREN G. FINDLiY 
and 

MIRIAM M. BRYAN 



Centar for fducational Imsrovemant 
Universify of Gear^ia 
Athens, Georgia SwuQI 
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HIGHLIGHTS -CONCLUSIONS 

i iiis :w u suTnmar> in nt m-tccimiw al lun^ujue ui 
_ iUJ in;.=riiijiiMn in ihu ^upp^^riini: ^^v.Mi.in^.= It 
^ ,:::inari/CN Uiem in a Htfqiiunnal series of sUiiemunih 
!^;tf f,-ll.^u\ If ihe^e Hre read in secjuence, ihe>" f«irm 
'LMi.'ai uruuf'itint i^r brief \v\ suppi'^i i-A ilic ruiJt*ni = 
f'UMuia!ii'ns= 

\ imv preliminary suitenients will help makt* the 
r'^jA'unc nf fhe conulimiiniH clearer. Ct)Ticlusinn^ are 

he read m the liuht oi ilie ueneral riiition that efiectb 
are nii^re uivtirabic or Itss damauiriu as t)iie pri^iireshes 
i;.'ni siiuatinn Dl io siiuation D4 defined be'ow. 

Pptfliminary SfatefTiuritN 

A, used here, ability prinipinLi is the praetice of 
.''jani^'ine ^Lr '^onni Qrtiiij^s n\ a traded schi^^l in' pu' 

jlMiu" vhiidreri i>; u 'dwcw aye and urade ^^ho h,oe 
;V' near!\ me same suindmu nieahures or uidy- 
^v^':'^, iw ;ea!';ine aehie^ eiiiern or eapabints. 

H= Oroupmc and reuroupini: s^iihin a clussrooin U_n 
" ^'rijwMinn in pariiwuiar siibiecls is an aecepted and 

nutiended instruciional practice. It is not to be 

nsulcred ribility iiroupinu in the ^ense in which that 
term IS usetl here. . ... 

C, Ahiliiy pfoupinu may be based on a single test. 
. leueher iudement, or on a cDmpOHiie of seseral 
tests and or judgments, 

D, Ability grouping in a schonl district inay take one 
t^f several forms, but chiefly one of four varieties: 

K Ability grouping of children' in ail school ac- 
tivities on the same basis. 

2, Abiliiy grouping for all learning baRie skills 
and knowledge on the same basis, but association with 
the eenerality of children of the same age in physical 
education and recreation. 

3, Ability rrouping for learning of basic academic 
skills and knnwledije on the same basis, but associa- 
tion with the penerality of children of the same grade 
in less academic activities, including physical educa- 
tion, an, music, and dramatics. 

4, Abiliiy grouping for learning of individual sub* 
jects or related subjects on different bases related to 
progress in mastering the different areas (for example, 
iansuaize arts ' maihamatics^. but association with 
the eenerality ui children of the same grade in non- 
academic areas. This has sometimes been referred to 
as 'achievement grouping/* 

E, Ability grouping in the first grades, usually the 
first six or eight grades, is generally by assignment to 
single classroom teachers for instruction in most sub- 
jects, 

F, Ability grouping ifl the last grades, usually In 
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AND RECOMMENDATIONS 

juninr arui ^efiior hi^ih SLfuioi. js .'i^ner.i'!} V\ a*.*' " 
rnenl ^'^lihtti programs oi' snuls !,.N^iteu:e preT^ar-i?-^^ = 
commeiciaL soijaiiunal, i:.cneralK 

Gi A[ hiuh schoul, .nssiiinmeni t • a cur^;.'i5!i!-v . -r 
proyram of studs mas be made a part a '.^a' ah \n\ 
Lirnupinu pruarani. On the othci hand. ai^Hnv iirinipinL: 
is ofteji uceomplished to a deuf£e by a piOv=is^ \A 
^elt'selection in v. hieh indi\ iduaj sUidgnis cho^^^: their 
pruuranis of siiidy free!>^ or ^vith s^. iiu: regard pre= 
retjuisi'es. In esscniial respects, ihc dilii;: i^rure betvkci'n 
the tw*ci nieihods is aTiaU"*pous to the d'sliruMirwi be- 
iween lurc and t/t' facia sefireyntioii. 

H, Ability griiuping practices tiiffer in the deuree 
lo which reclassiiicaiion or rea'^Mirrnneiii is prt'vuied 
ior. Praeiiees sarv in^ni %iriualU no reMeNv (n ^v^iv 
maiii" rt^sieu ai spcc!=ied iruersaiN \ears or mort- 
often. 

I, Ability proupin^ may be limited to pri'svisiiTn for 
extreme groups. 

J. Special education for mentnlly rt_Marded rhildren 
is to he distinuuishcd from general lability urtnininp. 
but need.s to be considered a special case subject to 
" erarnination and report here. 

K. ProNision of advanced subjects fi^r limited num- 
bers of superior suidents is to be distinguished frnm 
abiliiy grouping applied lo all students of a pratie group, 
but needs to be considered a special case subject to 
exarTiination and report here. 

Concltislons 

L Ability grouping is widely practiced in AmeriLian 
school systems, 

2. Ability grouping is especially characteristic of 
larger school systems. 

3. Ability grouping is more common 'in higher 
grades than in earlier grades, 

4. Homogeneous grouping by ability across the 
subjects of the school curriculum is impc:5ssible. Groups 
homogeneous in one field c^r sub-field will prove hetero- 
geneous in other fields. Thus, children grouped by 
reading score or "intelligence" will overlap c^ansider- 
ably in mathematics aehievement. 

5. Abiiiiy grouping is widely approved by school 
teachers and administrators, 

6. Although unqualified approval of abihry groups 
ing is Widespread among teachers, di^proporlionate 
numbers express preference for teaching mixed, aver* 
age, or superiof classroom groups over teaching lowers- 
achieving groups. 

7. Substantial educatlonai research on streaming 
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Ihomogeneousarniipins) in Enyland's schiKils indicates 
iiidt the most dcirimenfal effect is caiised hv a*^siunina 
"prostfeaming" reuchers "non^streamed" classes, 
Thegeneralizatian aUo applies to American schools. 

8. SociQeconomic and HUL-iul cias'i differences nre 
incrcajed by streaming, reduced hy non-streuminu, 

9. Virtually all ability yroupinu plans depend on 
iest5 of aptitude or achievement as an inteyral feature, 

1(1 Ability grouping, as practiced, producer con- 
flicting evidence of usefulness in promcHing impro%cd 
scholastic achievement in snperior groups, and almost 
uniformly unfavorable evidence for promoting .scholas= 
tic achievement in averaye or low-uchievinc uroups. 
Put another way. some studies offer positive evidence 
of effectiveness of ability yroupiny in prumotink^ schcv 
lastic achievement in high-achieving aroups: studifes 
seldom show improved nchievenicnt in averayu or low- 
achieving "groups. 

IL The effect of ahility •irnupmg on ihc affective 
development of children is ro reinforce {innaie'-i 
favorable self-concepts uf those assigned to hiuh 
achievement groups, but al.^o to reinforce unfavorable 
self-concepts In those assigned to low achievement 
groups, 

12. Low self'Concept operates against motivaiion 
for scholastic achievement in all individuals, but 
especially among those from lower socioeconomic 
backgrounds and minoriiv groups, 

13. Children from unfavorable S(^clnecon</»tTiic back- 
gfounds tend to score lower on tests and to be judaed 
less accbmplished by^ teachers rhon children from 
middle-class homes. This discrepancy is more marked 
m children gruvv older and approach aduithaod. 

14. The effect of groupina procedures is kzencraliy 
to put low achievers of all sorts together and deprive 
them of the stimulation of middle-ulass children as 
learning models and helpers. 

15. Low achievers mcludc many disruptive children 
who have failed to acquire constructive school at^ 
titudes as well as children with low and slow achieve- 
ment patterns, 

16. Children of many minority groups iNecro, Puerto 
Rican. MexicanvAmerican. Indian American i come 
disproportionately from lower socioeconomic back- 
grounds. 

17. The source of disadvantage for some minuritv 
groups I Puerto Rican, Mexican-American. Indian ^ 
Americam derives in part from the fact that teaching 
and testing in schools are usually entirely in Enulish, 
which for them is a "second" language, 

18. The language patterns of black and white chil- 
dren from lower Si'Cioeconumic backgrounds often 
differ so markedly from "standard American" as to 
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make scliooling In most schools involve language 
disability by such language standards. This circum- 
stance has not only the direct effect ol making [carnmu 
more difficult. Indirect effects are also produced via 
lowered self-concept because ijf frequent correctii^ns. 

19. A fundamenial generalization * thar differences 
in socioeconomic backgrounds rcsulr in cumulatise 
effects because of early acquired differences m abilitv 
to interact profitably with [euchers who have middlc^ 
class habits and values. Middle-class .ddren come lo 
school prepared to respond to approval by teachers 
for their prior learning and readiness lo rcspo'ui 
Disadvantaged children, especially boys, often have 
to unlearn assertive, unresponsive behavior in order 
to participate in a teaching-learning rapport in the 
classroom, 

20. Desegregated ciasKes have greatest positive im- 
pact on school learning of socioeconomicnilv dis- 
advaniaged children when rhe proporiion niidiiic- 
class children in the gn^up is highest, ConverscU. when 
socioeconomically disadvantaged children are in the 
majority in a class, the effect of groupina is commonly 
to produce poorer achievement on their part. 

21. Assignment to low achievement groups carries 
a stigma that is generally more debilitating than rela= 
lively poor achievement in hererageneous aroups. 

22. A positive dynamic of all instructional pn^urams 
is constructive stimulation, what J, McV". Hum calls 
"the pTtiblem of the nuitch^'= some stimulation, but not 

. too much, accompanied by.supportive encourauement, 

23. Formal education, or instruction, makes a dif=' 
ference in ultimate adult capability. How much dii^ 
ference education makes in comparison with other 

'factors is a separate question which is essentially 
irrelevant, 

24. Ability grouping praciices are to be distinuiiisheJ 
from each other in terms of their underlying sirntcuies 
for dealing with initial differences among children 
and the cumulative effect of such differences, 

25. Different ability grouping practices shosv d^p 
ferent nmnunts i^f differential treatment given to dif- 
ferent children after ability grouping has been divne. 
The teaching strategies employed with those classified 
low often deny stimulation offered to thi^se classified 
high on the criterion used in groupinu. Else^^here. 
those classified in one group are ihereafier taught as 
if almost identical in cupubility. 

26. Of the patterns of ahility grouping differen tiaied 
in Preliminary StaTement D, type D4 generallv invuhes 
more detailed diagnosis and specific insirucnonal 
differentiation. 

27. There are viable alternatives to ability gr^jupine 
as means of furthering school learning, including 
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fJ-'" Mkv t?-^ :i.\-.Mir^: si :: Mihs Is CriV^ 
!-=! r^irf.'!;-:' ri i^'in;., ^u,:k' .is^iii"^ 

!?!■ Cn'MUh dl^C'M'N. (ii^Ji\L^ \c.\x\j\\\]n) ( uThH thnli'e*^ 

./ ■Tiir.ihtni of iJwiVLjrcLi ;md *.fh:nuili/iNi chikiiLii in 

^^ \N here ^kk-r t-hikircn. !ho;---kes a. jd-niu .1!;;. 
reL;r.k\k are paul fu lufor sounL'^T chiklruii ulh^ iire 
n::Mni: iiii'iictiiu in Icaniiiiu it n-jnl in the clefiicnuir ^ 
'^"^ eiiities. noih uroiips pnwi siihsr:inn:ilh in fa.L (iic 
^\ih\vcn ^:itn v\cn iD^-tv iwaii tiu= Kxwnjcv ? mu^s 
f^e^sj !u:t'rc^j. Si!iUi;ir tinJinj^- 4ipnls ^^insnij 

.rL'*.pi ■•l^ih^iIlIc^, iiruicr i\\tj Ici^iiei sfiip vU Lunuiiinatinu 

di'^eK-in.^l lor training Inturi; i'k"U.'ruai^ Nehoo! u-ach^ 

m.I'/IlJ a Ntcf^ ill this dirc^lioii. 

Jl. Individiiafizeti instruej i<;in by prcsenpcloTi of 
sewt;ences v^t UMinini! cx[Kr!Cru-es has h^cn svorkcd 
i^ui lor Fiiuch of tiic It^nrnin^ of hasic skills and vrruc^ 
tinird knt^wtijdpc. 

32= All four of the above teuchiniJ ieiii lunu piaciicc^ 
can be applied siniuhancousiy. They are niu'ually 
cumpatiblc, 

33. Early childtsood educatiuiu whether designed to 
be comptinsatorv or for all chiidren, presents a further 
^iipplemeniary apprciach. 

34. Resideruial saereiritiuiu in the forni of concen- 
rrations of minority uroups in eitics nad rhe movhig of 
mau>riiy uroiips 10 suburbs, phis the nrgani^arion of 
prnate st:huols aUiniz ethnic Hnes. makes ethnic de- 
^eiirepation within many larye cities ahn^j^t meaniTig- 
less. 

35. The ^anie rnriy he said to a hsser degree of SiuMo^ 
economic segreyation without regard 10 ethnic dis- 
linciions, 

36. AhiM' ■ grouping of the types described in Pre- 
hrnmary Si«iementH.Dl D3 has generally undesirabk 
cfiectK on jeaminy imQ self^concepi within hke ethnic 
and socioeconnmi^' giroups. w hicli are magnified when 
the correK:, d factacs,c.f ^ethnicity and sociaeconomic 
status are invoivad. 

37. Findings of the impact of abi'iiy grouping on 
classrcinm groups have imphcations for residentiiil 
secregatian and schooling tied 10 it. The issues under' 
lying abiliry grouping and school desegregailon are 
deeply embedded in our society and Its culture. The 



"^W5':rr^ r-'p^ Mi'J fu'u' .ire ^ni^:''.*! pin-' ' -i. a \i::Wr 
t-'i.rv.;:' •■->• p,ineri^ iuu ,\'\'. ^ait^.d bv 1: 

Hi^CiiiiUiUMidaliiifis 

t Ski'HN proiipiin; oi ihv iM es dr-s.;:* i\i Pie 
Innniai % Slaicnieni^ kM . [)2. and 1).^ ■^hiMjUi In l.^^d 

X Abihn L-roupinij i i ihv t\ru-v du^eriin-d i.i Pre- 
hniinars Siarc nenc l)A riav 1%- ast'd \u nJ^.inLi-r ^Olere 
(he irilonnunoii ijained tn ie^nih. and 01 ^ ?b^L;i % al ion 
l^ the i;rsi sicp in a pri'urain ul diauao'as ituc iiivliuk^ 
nah/CLl insirucihni, 

3, Prv»MS!on hhiUiUi be llla^le ku' freiiucnt rCMt-w 
o! r:wh indiMduals iMouninL: ^faiu^ as pa:l ^4 ihe 
jasirucfiniial program. 

k i uuiriruv teani le.uhi:.^:. !ndi\idua!k p f i ranictl 
insiru^nnn nnd earU childiK^ J ^diKatU'r should be 
explored and e^ploi'cd for tiieir u^elulni'^s ai pri»^ 
njoiin.i kMrnlnu. 

f*. T[ie f>tTSi nialiiy dyfia?i>k's oi ih- Mirurnig of 
younger chiidi^fi by older chddren, intcn 4^f nHHicst 
abiliiy, shoiild [>e evpiorcd and exploiicc!. 

(j. lieterouenetMis pruupiiig. in a clas^i joni atmos= 
phere ol cooperation and helping, should be the rule 
except as indicated under Rccommendaiif n 2. 

1. Stratified heterogeneous gruupiri^ by tens, 
prauiiced in Baitirnore, should be utilized and refined. 

B. Favorable Helf-concept should he a poal in tiseik 
ijUt it is also a supportive factor in leaming. An at- 
tilude of firm confidence and hope by tfje teacher is 
ftindamentub Techniques for cunvcymg such an st^ 
ntuiic can be learnad. 

a 

9. Teacher training should include av\ emph.isih 
on welcoming diversity in children. liml teaching 
children 10 pni!;e it in each other, A partirularly im^ 
poriant aspect of such diversify is wiih legard t(3 lan- 
guage and customs of minority prau:)s. 1 eachere 
therefore need pre-serviee and "or in-service prepara- 
tion m languape habits and cultural heritmres of minor- 
ity groups to use as the basis for posiiise acceptance 
of all kinds of children into the classrt>oni group. 

10. Steps should be taken &Qrlv as possible in 
each local situation to promote unitary school popula- 
tions in each distiict and each classroom. When a 
district or city has become almost comp eiely a Si>cio= « 
economically limited populaiian, the possibliiry of 
effeciive desegregation and \\^ constructive impncc 
virtually disappeara. 
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JQiWSON T. jAOKSON PARISH SCHOOL BO.^ 

is continuation of course only offered in 
all black Of all white schooL. 
Afandate modified. 




Margai^t yt JOHNSOX #t ah. PUlnttf fs- 
AppellantSp 

JACKSON PARKH SCHOOL BOARD 
et aj., DefendantS'App€lleeii, 
So, 38712. 

UrUted States Court of Appeals, 
Fifth Circuit, 

March 25, 1970. 

Proci^edinMa on motion to clarify or 
aupplement mandate, 420 F.2d 692. The 
Court of Appeals held that where school 
board technically deseg-reRated ichools 
but maintained dual system of classts 
ft'ithin achool, prior mandate diractinir 
school dfsegregation %vould bt amended 
to require school board to forthwith 
eliminate dual system of pupil attend* 
anee by intigratin? all black and pre- 
dominattly all white classes within 
Mhools, except in those cases where class 



L Schools and School DiBMcfe? ^13 

There must be elimination of nc 
only sejrregatod schoola but also segre- 
gated classes svithin schools, 

3i Schools and School DUtrlcte ^1$ 

WTiere school board technically de- 
segregated schoola but maintained dual 
system of elagses within schools, prior 
mandate directing school rieaegregation 
would be amended to require school 
board to forthwith eliminate dual sysfem 
of pupil attendance by integrating all 
black and predominately all white claasea 
within schoola. except in tho^e cases 
where elaas ia continuation of course 
only offered in all black or all white 
achool. 



George Strickler, Jn. Collins, 

Douglas & Elie, New Orleans. La,, Rich- 
ard B. Sobol, Washington, D, Jesae 
Queen, Ci\'il Righta Div., L\ S, Dept. of 
Justice, Washington, D. for appeN 
lants. 

Hal R. Henderson, Dist Atty,, Second 
Judicial Diat,, Arcadia, La.. Fred L. 
Jackson. Asat, Dist. Atty., Second Judi- 
cial Diat,, Homer, Lem Alhm P, Lassiter, 
Dist. Atty., Fourth Judiciai Dist., Mon- 
roe, La., John F, Ward, Baton Rouge, 
La., William H. Baker, Special Counsel, 
Joneiboro, La,, for appellees. 

Before GEWLV, GOLDBERG and 
DYER, Circuit Judges, 

PER CURL\M: 

When this desegregation case was be- 
fore us on Decembor 9. 1969, we granted 
ar-pellanta' motion for summary re%^ersal 
of an order of the District Court for the 
We,^tern District of Louisiana and re- 
manded for compliance with the re- 
quirem.ents of Alexander, et al. v. 
Holmes County, 1969, 396 U,S. 19. 90 S. 
Ct. 29, 24 L.Ed.Sd 19. and the terms, 
pros'islons and conditions u'nciuding the 
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times specified i in Sinpleton et ah v, 
Jackson Municipal Separate School Dis- 
trict. 5 Cir, 1969, 419 F.2d 1211. 420 F, 
2d 692. The Gaprenio Court ordered in 
Alexander "that * * * school dis- 
tricts here involved may no long'er oper- 
ate a dual school .system based on race 
or color, and direct[ed] that they begin 
immediately to operate as unitary school 
systems within which no person is to be 
effectively excluded from any school be- 
cause of race or color.*' Siiiglcton re- 
quired that full faculty InteRration be 
aceomplished by February 1. 1970. but 
postponed pupil desecration until Sep- 
tember. 1970, On January 14. 1970, the 
Supreme Court reveried Singleton inso- 
far as it deferred student de.^epre^ation 
beyond February 1, 1970. Carter et ah v. 
West Feliciana Parish et al. 1970, 396 
U.S. 290, 90 S.Ct. 60B, 24 L,Ed.2d 477. 
Accordingly, on January 26, 1970* this 
court, acting on appellants' supplen^ental 
petition for rehearing adopted the Cctr- 
tcr schedule for student desegrega- 
tion in this case, 420 F.2d 693. The 
case is now before us on appellants* mo- 
tion to clarify or supplement our man- 
dates of December 9, 1969, and January 
26, 1970, to specify that the Jackson 
Parish School Board immediately termi- 
nate its system of segregating students 
by color in classrooms within an **inte= 
grated ichooh" 

On January 27, 1970, the District 
Court entered a decree approving a de- 
segregation plan submitted by the school 
board. The plan called for the closing 
of three previously all-Negro schools and 
a combination of "pairing'* and gecn 
graphic zoning to assure the Integration 
of V remaining schools. No mention 
was made either in the plan or the order 
as to the manner in which students were 
to be assigned classes within tht 
schoo . 

The Board technically desegfegat^ 
the schools. However, the Board hM 
maintained a dual system of classy 
within the schools. In grades oni 
through seven the classes remain intact 
w*ith the same teachers that taught the 
pupils in the first ssmi ter. Thus aU- 



Nep^ro clashes from the eloped Negro 
school? with Nepro teachers now exM in 
the purportedly integrated schools. Ex- 
cept for a few Negro students who 
formerly attended white schools under 
f reed om*of -choice, classes from these 
.schools remain all white. Furthermore, 
in at leaRt one instance, the first and 
second prades from an all-Negro school 
were consolidated under one Negro 
teacher in the same classroom rather 
than combining the second-grade Negro 
students with their white counterparts, 

[1,2] We think that it was mani- 
festly clear that the decisions of the Su- 
preme Court and this Court required the 
elimination of not only segregated 
schools, but also segregated classes with- 
i n the schools. Never theleis, to avoid 
further eQui^'oeatlon. our mandates of 
December 9, 1969, and January 26, 1970, 
420 FJd 692. are amended tj require 
that the Jaekaon Parish School Board 
shall forthwith eliminate the dual sys- 
tem of pupil attendance by integrating 
all black and predominantly all w^hite 
classes within the ichools, except in 
those cases where a class is a continua- 
tion of a course only offered in an all 
black or all white ichooL 
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t m Bernard 1*e:\ION ct al^ Pifltntiff**- 

United Stat<*s of Amejl^ Plain tiff- 
Intervenor, 



BOSSIER PARISH SCHOOL BOABD 
et aj., OMfr'ndante^Api^ilec^. 



School dese^reg'ation case. Thr 
United States District Court for thr 
Western District of Louisiana, Benjamin 
Dawkins, Jn. J., approved school toard 
plan for operation of schools, and plain* 
tiffs appealed. The Court of Appea!' 
held that school district which operaii^ 
as unitary system for only one semeatrf 
could not assign students to schools wiih^ 
in district on basis of achievement 
acoraa. 

Vacated and remanded with dim* 

tion, 

1. Schools and SchcMjI DUtrlcte 

■Schoel district which operated m 
unitary system for only one semeslrr 
could not assign students to Mhoob 
within district on basis of achievemcns 
test scores, 

% Schools and School DisMcte ^1S4 

Formerly segregated school diitrirt 
must operata as unitary syatein tor 



United States Court of Appals, 
Fifth Circuit. 
June ITp 1971. 



ERIC 




LEMON BOBBmn FA 

CltP as 444 P.I 

eral years before students may N aa- 
ai^ed within system on basis ol 
flchievement test scores. 



Jesse N. Stone, Jr,. Phrnvennrt, La., 
Nf>™an J. Chachkin, Mnrcrott Forri, 
New York City, A. P. Tureauri, New Or- 
leanSp La^ for plaintiffs-app^lKints. 

J. Bennett Johnston, Jr., Shreveport, 
La.* Edward S, ChristGnbury, Civil 
Righta D\s\, U, S. Dept. of Justice, 
Washington, D, C., Arthur M. Wallace, 
Jr., Asst. Dist, Atty., Benton, L^,, for 
defendants-appellees. 

Before GEWIN. ( LDBERG, and 
DYER, Circuit Judaea. 

PER CURIAM : 

This is an appenl from nrH**r of thn 
district court approving a school bnarri 
plan for the operation of th^ puhlir 
schools in Plain Dealing, Louisiana. 
The plan in que.^tion provides that stu- 
dents in grades 4-12 will be assiffned to 
one of the two schools in the system on 
the basis of scores made nn the Califor- 
nia Achievement Test. Plaintiffs ap- 
peal, contest ing the validity of the 
board^s plan, 

[1] We think it obvious that the 
plan approved by the district court, Inso- 
far as it provides for the assignment of 
students on the , basis of achievement 
test scorea* is not in compliance with 
previous orders of this court in school 
desegregation cases. In Singleton v, 
Jackson Municipal Soparnte School Dis- 
trict. 5 Cir, 1969, 419 F,2d 1211* rev. in 
part on other grounds. U.S. 200, m 
SXt. 608, 24 L,Ed,2d 4T7, this court sit- 
ting en banc said : 

"This suit seeks to desegregate two 
school districts. Marshall County and 
Holly Springs. Mississippi. The dis- 
trict court approved plans which 
would assign studints to schools on 
the basis of achievement test scores. 
We pretermit a di^cussian of the va- 
lidity per se of a plan based on testing 
except to hold that testing canriot be 
etnployed in any event until unitary 
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SISH SCTOOT* BOARD 
Id \m) ( iSTn 

school systems have been establishMH " 

419 F.2d at 1219. 

[21 Sinen SinaUtn'^ wa havft r "^f^n" 
cdly rejented testing as a bn^i^ for ^tn- 
dent assignments, l.Jnited States w Sun- 
flower Coufpty Schnnl District, H Cir. 
197 \ 430 F,2d 8:^9; T:nitpH Ffji 
Tunica County School District, 5 Cir. 
1970, 421 F,2d 1236. and wn see nn npca- 
sion to depart from this rule in th*» 
present case. The Plain P'^'^lin^ SrhnA) 
Systeni has been a unitary avstpm f^^r 
only one semeater. This is insufficient 
to even raise the issue of the validity nt 
testing itself. In SingU'tfiTi we madn it 
clear that regardlesfl of the innafp valid^ 
ity of testing, it could not be usr'd until 
a school district had been establiMh*^d ns 
a unitary system. We think at a rriini- 
mum this means thnt the diRtrirt in 
question rntist hn^'e for e^^vr.*-n] v^nr^ np- 
eratod as a unitary system. The Plri!r= 
Dealing district dnps nnt m^*^t this 
standard ?^inoe it or^rnTrri ns a i:nitAry 
system for only one .^emp^ter. ^'H^c* 
swallow does not make a spring.'* For 
this reason the district must di^continn*^ 
assigning students on the basifl of 
achievement test scores. 

We decline once again, however, the 
invitation to rule on the vnliditv of Test- 
ing per se. When a school district that 
has operated as a unitary system for a 
sufficient time rnisei the is^ue. wn will 
then decide that cnmnlex and troubling 
question which, suffice it to say, is not 
simplistic. 

For the foregoing reasons, the i it d la- 
ment of the district c^uri as it rclnrr * r 
student assignment is vacated, and th*^ 
cause IS rnmanrind "^ith riir^^'"^' * hnt 
the district cnurt require tht* srhnni 
board to constitute and imfdemnnt a stu- 
dent assignment plan by July 15. 1071, 
that complies with this opininn and the 
principles established in fiwann v. Ch.nr- 
lotte-Mecklenhurg Board of Ed una linn. 
197L 402 U.S. 1. 01 S.Ct. 1267, Zi 1,. 
Ed. 2d 554. In the event that the schnol 
board fails to develop such a plan by 
July 15, 1971. the district court shall or- 
der that the pairing" plan eontained in 
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its January 17, 1970, order shall be rein^ 
stitutid and shall remain in effect until 
such time ae the school board doea pro^ 
vide a student asiignment plan in com- 
pliance with this court's order to dises^ 
tablish the dual school system in Plain 
Dealing, Louisiana. In addition the 
diitrict court shall require the gehool 
board to file semi-annual reports during 
the ichool year similar to thoie required 
in United States v. Hinds County School 
Board, 5 Cir, 1970, 433 FM 611 618^ 
619, 

The mandate in this cause shall issue 
forthwith. No stay will be Franted 
pending petition for rehiaring or appli- 
cation for writ of certiorari. 

Vacated and remanded with direction. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN? DISTRICT OF NORTH CAROLINA 
Charlotta Division 
Civil Action No. 3259 



FREDDIE SINGLETON, et al, Plaintiffs, 



and 



THE UNITED STATES OF AMERICA, 



) 



Plaintiff ^intervenor , ) 




Defendants • 



This case was heard on June 1, 1971 ^ upon the motion of the 
United States for supplemental relief filed March 19, 1971, upon the 
motion of the individual plantiffs for further relief filed April 30, 
1971, and upon the amended motion of the United States for supplemental 
relief filed on June 1, 1971* 

In conformity with constitutional principles established in 
various decisions and set out in some detail in the recent Supreme 
Court decision in Swann/ et al . y Charlotte-Mecklenburg Board of 
Education (39 LW 4437, U.S, , April 20, 1971)^ the following 

orders are made^ 



comply with the original order of Judge Jones for desegregation of 
the school faculties by apportioning teachers among the various 
schools so that each school at each level of education will have 
approximately the same proportion of black teachers as there are black 
teachers in the system, and approximately the same proportion of 
white teachers as there are white teachers in the system. 



1. 



As to faculty assignment the defendants are directed to 




that they tend to reduce rather than to increase segregation. 

3. Assignitient of teachers and other employees to schools in 
the fall of 1971. and thereafter shall be managed in such a way that ' 
to the extent possible the competence and experience of faculties and 
other employees at the various schools will be approximately equal 
and that assignments and compensation of faculty and other personnel 
not be racially discriminatory. 

4. Administrative transfers by the Board under its statutory 
power and duty to assign pupils shall be made, if made at all, in a 
racially non-discriminatory fa-hion and shall not be allowed or made 
if the overall result of such transfers is to restore or increase in 
any substantial degree the extent of segregation in either the trans- 
ferer or the transferee school. 

5. There shall be no racial discrimination in the employment, 
discharge, promotion, compensation and assignment of teachers and 
other staff members nor in any of their other emoluinents and duties. 

6. In-school segregation. It appears from the evidence that 
numerous classrooms in the Anson County schools are all black. The 
number may be as high as 25 or 3 0 out of 155. Several of these are 
all black because of "ability grouplng% several are all black because 
of the eligibility requiraments under the ESEA {llementary and 
Secondary Education Act) regulations; and some may be all black 
because of academic retardation of the students. 

The reasons for having these classea segregated do not extend 
throughout the entire school day. The fact that certain children 
belong, for example, to ESEA claases for part of the day is no 
justification for maintaining separation within the school for the 
^rest of the day's work. Even the "ability grouping" as to academic 
ERJC ^tters generally would not appear to require the segregation of 
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academically deficiont childrnn fnr the entire day of their Bnhnal 
experience. Ability groupings or the sO'^called "track method" may 
have academic justification and may be an educational rather thrin n 
constitutional issue, but the traick system or "ability gx^oupinn" ir 
suspect when it first beginB to flourish on the eve of or during n 
desegregation suit* Therefore^ the defendants are directed not to 
allow in=school separation because of ability groupings, ESEA guidrr- 
lines or other such justification except for the portion of the 
aaademic day which those ad ho^ classes require, and not to keep t\\B 
children involved in those classes separated for the rest of the day. 

The defendants are instructed to report to the court by 
August 15, 1971, on the plan of operation for the fall of 1971 with 
reference to this subject of in--school segregation, and the rerraltn 
which the plan thus modified will produce. 

7. Several items covered by the various motions are reserved 
for future hearing/ if necessary. Those include^ among others^ the 
following i 

(a) Matters regarding the details of school cons truction , 
enlargement and location. 

(b) The plaintiffs' contentions that new teachers and 
other staff members should be chosen so as to maintain the 
approximate number or proportion of black employees that the 
system had in it on some particular date, 

(c) Contentions which would require proof that there had 
been racial discrimination against particular teachers . 

(d) The question whether tha old school at Polkton, once 
sold to a loca3. fire department, might now be allowed to open 
as a private school . 




(e) Matters dealing with costs and attorneys' fees. 

8. It is expected that the defendants will operate their schools 
starting with the fall of 1971 and thereafter on essentially the 
principles set out in the Swann case, to which reference is again 
made * i 

This the 22nd day of June, 1971. 



/a/ Jainea R. McMillan 

James 1, McMillan 
United States District Judge 
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OTHER CLASSiriCATinN PRACTICES 

f)-. Raea t Griggs v. piike pgwfir Co . , 91 S.Ct. 849 (1971) 

Singleton v. ■T.grkpnn , il9 F.?d 1211, 1219 (5th Cir , 1970) ( en banc ) 

^ Jackson V* Harvell Schnnl Dlsnrlc^No. 22 , 425 F*2d 211 (Bth Cir. 
1970) " " 

B U.S. V, Sunflower County , 430 F.2d 839 (5th Clr, 1970) 

Moses V. Washington Parish Schnnl BQard , 330 F.Supp. 1340 (E.D. La, 
1971) 

fO S_ini_ktns V. Ccn^Qlldated School Dlstrlet of Aiken County , C.A, No, 

71-784 (D, S*C.) (August, 1971), Papersavallabla from Clearinghouae (#7431) 

// Hobs on V* HanRnn , 269 F.Supp. 401 (D.D.C. 1967), 327 F,Supp, 844 
(D.D.C. 1971 ) 



. National Orlcln and I^AnnimtrR PiPcrlminAtlon: 

1 Ruiz V, State Bd, of Ed . , No, 218294 (Superior Court for County of 
Sacramento, Cal*, filed Dec. 16, 1971)* Testing and language dii- 
erimination. Papers available at Clearinghouse and in "Bilingual 
Packet'' from Canter for Law and Edueation. (CH #7428) 

2 Meinoranda from H.E.W, 
Edwin Yournian^ Assistant General Counsel (Civil Rights), "Legal 
Basis for Proposed Memorandum to Local School Districts Regarding 
National Origin niBcrimtnation" (April 10 ^ 1970) (CH #7429) 

J. Stanley Pottin??Rr , Director (Civil Rights), "Ident if ieatlon of 
Diicrimination and Dental of Servlcei on the Basis of National 
Origin*' (May 27, 1970) (CH #7430) 
Available from Clnarlnghouse and in "Bilingual Packet" from Center 
for Law and Edticatlnn* 

Lau V, Nlch dIb , N*o. 26155 (on ^poeal in 9 th Clr ,) (Affirmative obll* 
gation). PapftrF H%Milablft Clearinehouse and in "Bilingual Packet" 
from Centar for Law and Education, (CH #3321) 

Billnaual Bill and CnmmQntary. Papers available from Clearlnghouie (^i64in'% 
and In "Blllncual Packet" from Center for Law and Education. 
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Student Social Class and Teacher 
Expectations: The Self -Fulfilling 
Prophecy in Ghetto Education * 



RAY C, RIST 
Wash ingio n Un ivs i sity 

Many studies have shown that academic achievemeTU is highly correlated with social 
class. Few, however, have attempted to explain exactly hovi the school helps to 
reinforce the class structure of the society . In this article Dr. Rist reports the results 
of an observational study of one class of ghetto child en during their kindergarten, 
firsts and second^gradc years. He shows how the kindergarten teacher placed the 
children in reading groups which reflected the social class composition of the class, 
and how these ff^oups persisted throughout the first several years of elementary 
school The way in which the teacher behaved toward the different groups became 
an important infiuence on the children s achievement. Dr. Rist concludes by enam^ 
ining the relationship between the ''caste'' system of the ciassToom and the class 
system of the larger society. 

A dcminanE aspect of the American ethos is chat education is both a neceiiary and 
a desirable axperience for all children. To that end, compulsory attendance at 

^ • ThU paper ba^ed rr fcienrth aided hv a grant from the United Sutti Office of Education 
Gram Nn. 6..,,]. On- Principal In^estifaior, Julrs Henrv fdeceas^^ ProFeiior ef Anihfo^' 
polofv, ^Snshinghin Liinerufv. Currenf Principal In^esneajori, Helen P. Couldner Profetior 
of &^ciolor^. \%ashinmm Un.vfr.icv. and John W. Benntiu Proftwr of Anthropoio^' Waihinr 
inn Lnivmnv, TJic author is -rateful fur iiihscannve crinrism and csramenu itam John Benneti 
Marihal Durbin and Helen Couldner on an earlier draft of ihii paptr ' 
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PERMISSION rCJ MfcPHODUCE I HIS COPY 
HIQHTID MAIgRiAL HAS BMN fiflANlEp 



TO tRiC AND aROANl^ATiONS QPCRAflNfi 
UNDER AdREEMENIS WljH THE US OFnCE 
OF EDUCATION fUrtrNEM REPRODUCTION 
OUTSIBE fHi L«jc BVS1EM RFiOUiRIS PER 
MISSION Of THE COPVRifiHT OWNER 



somi iyp€ of educational institution is required of all youth until somewhere in 
the middle teens. Thus on any weekday durinf the school year, one can expect 
slightly over j^.qou.ow youn^ persons to be distributed among nearly i,ioo,oto 
classrooms throughout the nation (Jackson, 1968). 

There is nothing either new or startling in the statement that there exist gross 
variations in the educational experience of the children involved. The scope of 
analysis one utilizes in examining these educational variations will reveal d^'fferent 
variables of importance. There appear to be at least three levels at which analysis 
is warranted. The first is a macro^analysis of structural relationships where govern- 
mental regulations, federal, state, and local tax support, and the presence or ab- 
sence of organized political and reh^ious pressure all affect the classroom experi- 
ence. At this level, study of the policies and poliiics of the Board of Education 
wlfhin ^^r^mnnJfi' phn rpjevnni. The milieu of a particular school appears 
to he rhe iiecond area of analysis in which one mav examine facilities, pupil-teacher 
ratioSi racial and cultural rompo^ition of the faculty and students, community 
and parental involvement, faculty relationships, the role of the principal, sup= 
portive services such as medical care, speech therapy, and library facilities— all 
of which may have a direct impact on the quality ai well as the qMantity of edu- 
cation a child receives, 

Analysis of an irtdlvidual classroom and the activities and interactions o£ a 
specific group of children with a single teacher is the third level at which there 
may be profitable analysis of the variations in the educational experience. Such 
micro analysis could seek to examine the social organization of the classg the de- 
velopment of norms governing interpersonal behavior, and the variety of roles 
that hoth the teacher and students nssume. It is on this third level— that of the 
indiviflual cln^^rnnm— that this study will focus. Teacher-student relationships 
and the dynMrniLs ol intenictioii between the teacher and students are far from 
imifnrm, Fnr nnv rhilfl tcifhin the cirmsroom, variations in the experience of sue- 
ce^s nr failur^v nrni^** or rii.liLiiIe, Ireednin or cunif(3h creativity or docilitv, com- 
prehPH'^ion nr myiiEification niay ultimately have significance far beyond the bounds 
aries of the clas^rMm situaticm fHcnry, 1955* ^OSSp ^QSs)* 

It is the purpMs^e uf this paper to explore what is uenerally regarded as a crucial 
aspect of the classroom experienc e for the children involvetl— the process wherebv 
expectatii ns and social interactionH give rise to the social organi^atiun oi the class, 
There occurs within the clai^rouni a sucial process whereby, out of a large gruup 
of children and an aihilt unknoun iu one anotlicr prior to the beginning of the 
school yeari tliere enierge patterns ot behavior, expectations of performance, and 
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a mutually accapted stratification system delineating those doing well from those 
doing pooFly. Of particular concern will be the relation of the teacher's cxpecta- 
Uons of potential academic performance to the M^ial stHtus of the student. £ro^ 
phasis will be placed on the initiai presuppositions of the teacher regarding the 
intellectual abiUty of certain poups of children and their consequences for the 
children's socialization into the school system. A major goal of this analysis 1% to 
ascertain the importance of the initial expectations of the teacher in relation to 
the child's chances for success or failure within the public schMl system. (For 
pftvioui studies of iht significance of scudent social statui to variationi in edu^ 
cational experience, cf. Becker, 1953; HolJingshead, 1949; Lynd, 1937; Warner^ 
eia/., 1944). 

Increasingly, with the concem over intellectual growth of children and the long 
and close association that children experience with a series of teachers, attention 
is centering on the role of the teacher within the classroom (Sigel* 1969), A long 
ierjei of studies have been conducted to detennine what effects on children a 
teacher's values, beliefs^ attitudes^ andp most crucial to this analysis, a teacher's 
expectations may have. Asbell (1963), Becker (195^). Clark (1963). Gibson 1965), 
Harlem Youth Opportunities Unlimited (1964), Katz (1964), Kvaraceus (1965), 
MacKinnon (1962), Riesiman (igBg, 1965), Rosa (1956), Rosenthal and Jacobson 
(1968), and Wilson (1963) have all noted that the teacher's expectations of a pupil's 
academic perfomiance mayi in face, have a strong infliience on the actual per- 
formance of that pupil. These authors have sought to validate a type of educa* 
ttonal self-fulfilling prophecy: if the teacher ejc^cts high performance, she receives 
it, and vice versa, A major criticism that can be directed at much of the Tesearch 
is fhat ahhough the studies may establish that a teacher has differential expecta- 
tions and that these influence performance for various pupils, they have not elu- 
cidated either the basis upon which such differential expectations are formed or 
how they are directly manifested within the classroom milieu. It is a goal of this 
paper to provide an analysis both of the factors that are critical in the teacher's 
development of expectations for various ,^oups of her pupils and of the process 
by which such expectations influence the classroom experience for the teacher 
and the students. 

The basic position to be presented in this paper is that the development 
of expectations by the kindergarten teacher as to the diffeiential academic 
potential and capability of any student was significantly determined by a series 
of subjectively interpreted attributes and characteristic of that student, The 
argument may be succinctly stated in five propositions. First, the kindergarten 
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teacher possessed a roughly constructed ^*ideal type^* as to what characteristics were 
necessary for any given student to achieve ^'success" both in the public school and 
m the larger society. These characteristics appeared to be, in significant part, 
related to social class critena. Secondly, upon firit meeting her students at the 
beginning of the school year, subjective evaluations were made of the students as 
to possession or absence of the desired traits necessary for anticipated "suc- 
cess/' On the basis of the evaluation, the class was divided into groups expected 
to iucceed (ter-med by the teacher "fast learners") and those anricipaied to fail 
(temed "slow learners Third, differential treatment was accorded to the two 
groups in the classroom, with the group designated as •'fast learners" receiving 
the majority the teaching time, reuard^directed behavior, and attention from 
the teacher. Those designated as **slo%v learners" were taught infrequently, sub> 
jected to more frequent controhoriented behavior, and received little if any sup 
portive behavior from the teacher. Fourth, the interactional patterns between 
the teacher and the various groups in her class became rigidified, taking on caste^ 
like characteristics, during the course of the school year, with the gap in comple- 
iion of academic material between the two groups widening as the school year 
progressed. Fifth, a similar process occurred in later years of schooling, but the 
teachers no longer relied on subjectively interpreted data as the basis for ascer^ 
taining differences in students. Rather, tliey were able to utilize a variety of infor- 
mational sources related to past performance as the basis for classroom grouping. 

Though the position to be argued in this paper is based on a longituainal study 
spanning two and one^half years with a single group of black children, additional 
studies suggest that the grouping of children both between and within classrooms 
II a rather prevalent situation within American elementary classrooms. In a report 
released in 1961 by the National Education Association related to data collected 
during the 1938^959 school year, an estimated 77.6% of urban school districts 
(cities with a population above 2500) indicated that they practiced between^ 
classroom ability iirouping In the elementarv grades. In a national ^urvev of ele^ 
mentarv schools, Austin and Nforrison (1963) found that "more than 80% reported 
that they 'always' or ^often* use readiness tests for pre-reading evaluation [in first 
grade]/^ These findings would suggest that within-classroom grouping may be an 
e%'en more prevalent condition than between-classroom grouping. In evaluating 
data related to grouping within American 'elementary classrooms, Smith (1971. in 
press) concludes, "Tiuis group assignment on the basis of measLired 'ability* or 
'readiness* is an accepted und widespread prnctice/* 

Two pouping studies which bear particular mention are those by Borg (1964) 
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and Golriberg» Pasiow, and Jusiman (1966), Lawfenca (1969) summarizes the ini' 
pQti of fnese two studies as **the two most carefully designed and controlled studies 
done concerning ability grouping during the elementary years...,'* Two school 
districts m Utah, adjacent to one another and closely comparable In siie, served 
as the letting for the study conducted by Borg. One of the two districts employed 
raDdom grouping of students, providing all students with ' enrichnient,'^ while 
the second school district adopted a group system with acceleration mechanisms 
present which sought to adapt curricular materials to ability level and also to 
^ enable varying rates of presentation of materials. In summarizing Borg's findings, 
Lawrence states; 

In general, Borg concluded that the grouping pauems had no consistent, general effecls 
on achievement at any level .... Ability grouping may have motivated bright pupils to 
realUe their achievement potential more fully, but it seemed to have little effect on the 
slow or average pupils, (p, 1) 

The se-jond study by Goldberg, Passow, and Justman was conducted in the 
New York City Public Schools and represents the most comprehensive study to 
date on elementary school grouping. The findings in genreral show results similar 
to tho^ of Borg indicating that narrowing the ability range within a classroom 
©n some basis of academic potentiai will in itself do little to produce positive 
academic change. The most significant finding of the study is that "variability in 
achievement from classroom to classroom was generally greater than the variability 
resulting from grouping pattern or pupil ability" (Lawrence, 1969). Thus one may 
tentatively conclude that teacher differences were at least crucial to academic 
performanca as were the effects of pupil abiliry or methods of classroom grouping. 
The study, however, fails to investigate w^ithin^clais grouping. 

Related to the issue of within-class variabilUy are the findings of the Coleman 
Report (1966) which have shown achievement highly correlated with individual 
social class. The strong correlation present in the first grade does not decrease 
during the elementary years, demonstrating, in a sense, that the schools are not 
able effectively to close the achievement gap iniiially resulting from student social 
class (pp. 190^325). What variation the Coleman Report does find in achieve- 
ment in the elementary years results largely from within- rather than between* 
school variations. Given that the report demonstrates that imporiant ilillerences 
in achievement do not ariie from variations in facilities, curriculum, or staff, It 
concludes: 

One implication stands out above all: That schools bring litUe influence eo hear on a 

415 

3D3 



cMld'i adiievement that is independeni of his backgreund and general social context- and 
that this very lack of inde^ndent effect meani that the inequalities impo^d on ehildren 
by their home, neighborhood, md peer environment are carried along to become the 
mequalities with whirJi they confront adult iife at the end of school For equality of edu^ 
sUonal oppormnity through the schools mmt impiy a strong effecE of schools that it 
independent of the child s immediate social environmenE, and that strong independent 
effect U not present in American Schools, (p. 535) 

It is the goal of this itudy to describe the manner in which such ^Inequalities 
imposed on children" become manifest within an urban ghetto schoQl and the 
r^ultant differential educational experience for children from disaimlUr sodal- 
class backp-ounds. 

Methodolo^ 

Data for this study were collecied by means of twice weekly one and one^half hour 
obiervations of a single group of black children in an urban ghetto school who 
began kindergarten in September of 1967. Fonnal observations were conducted 
throughout the year while the children were in kindergarten and again in 1969 
when these same children were in the first half of their second-grade year. The 
^dren were also visited informally four times in the classroom during their firsts 
irade year.* The difference between the formal and infortnal obse^ations con- 
sisted in the fact that during formal viiiti, a continuous handwritten account was 
Uken of classroom interaction and activity as it occurred. Smith and Geoffrey 
(1968) have labeled this method of classroom observ^ation "miCToethnQgraphy/' 
The informal obser%'nrions did not include the taking of nOEes during the classroom 
visit, but comments were written after the visic. Additionally, a series of intervlewi 
were conducted with both the kindergarten and the second-grade teachen. No 
mechanical devices were ucili^t^d to record classroom activities or interviews. 

1 believe it is methodologically necessary, at tl .s point, to clarify what benefits 
can be derived from the detailed analysis of a single group of children. The single 
most apparent %veakness of the %ast majority of smdies of urban education is that 
they lack any longitudinal perspective. The complexities c£ the interactional 
processes which evolve over time within classrooms cannot be discerned with a 
single two^ or three^hour obhen,'ational period. 

' The auEhor, due to a uaching appoinfrnenE out of the div, wai unable to conduct formil obser- 
vaUons of the childrcri during their first-grade vear. 
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The Teacher s Stimulus 

When the kindergarten teacher made the permanent seating aisignments on the 
eighth da>- of school, not only had she the above four sources of information con^ 
cernmg the children, but she had also had time to observe them within the class- 
room settmg Thus the behavior, degree and type o£ verbalisation, dress, manner^ 
»ms. physical appearance, and performance on the early tasks assigned during 
dass were available to her as she began to form opinions concerning the capabiir 
ues and potential of the various children. That such evaluation of the children 
by the teacher was beginning. I belie.e. there is little doubt. U'ithin a few days 
only a certain group of children were continually being called on to lead the class 
m the Pledge of Allegiance, read the weather calendar each dav. come to the front 
for show and tell" periods, take messages to the office, count the number of chil- 
dren present m the class, pass out material, for class projects, be in charge of 
equipment on the pla)ground. and lead the class to the bathroom library, or on a 
^hool tour. This one group of children, that continually were Dhvsically close to 
teacher and had a high degree of verbal interaction with h,r, she placed ,t 
Table i. r 

Aj one progressed from Table i to Table = and Table 3. there was an increasing 
disiimilaruy between each group of children at the different tables on at least 
four m^or criteria. The first criterion appeared to he the physical appearance 
of the child. ^Vhile the children at Table 1 were all dressed in clean clotlies that 
were relauvely new and pressed, most of the children at Table 3. and with only 
one exception at Table 3, were all quite poorly dressed. The clothes were old and 
often quite dirty, The children at Tables 2 and 3 also had a noticeably different 
quahty and quantity of clothes to wear, especially during the winter months 
Whereas the children at Table 1 would come on cold davs with heavv coats and 
sweaters, the children at the other two table, often wore verv thin sprin-. coats 
and summer clothes. The single child at Table 3 who came to school quite 
nicely dressed came from a home in which the mother was receiving weltare tunds 
but was supplied %vith clothing for the children by the families of her brother 
and sister. 

An additional aspect of the physical appearance of the children related to their 
body odor. \VhiIe none of the children at Table 1 came to class with an odor of 
urine on them, there were two children at Table a and fi%e children at Table 3 
who frequently Iiad such an odor. There was not a clear distinction among the 
children at the various tables as 10 the degree of ■'blackness ' of their skin* but 
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there were more children ai the third table with very dark skin (fise in all) than 
there were at the first table (three). There was also a noticeable distinction among 
the various groups of children as to the condition of their hair. VVhile the three 
boys at Table i all had short hair cuts and the six girls at the same table had 
their hair "processed" and combed, the number of children with either matted or 
unprocessed hair increased at Table 2 (two boys and three girls) and eight of the 
children at Table 3 (four boys and four girls). None of the children in the kinder- 
garten class wore their hair in the style of a "natural." 

A second major criteria which appeared to differentiate the children at the 
various tables was their interactional behavior, both among themselves and with 
the teacher. The several children who began to de%'elop as leaders within the class 
by giving directions to other members, initiating the division of the class into teams 
on the playground, and seeking to speak for the class to the teacher (*'VVe want 
to color now"), all were placed by the teaclier at Table 1, This same ftoup of 
children displayed considerable ease in their interaction with her. Whereas the 
children at Tables 2 and 3 would often linger on the periphery of groups sur- 
rounding the teacher, the children at Table i most often crowded close to her. 

The use of language within the classroom appeared to be the third major dif- 
ferentiation among the ciiildren. While the children placed at the first table w^ere 
quite verbal with the teacher, the children placed at the remaining two tables 
spoke much less frequently with her. The children placed at the first table also 
displayed a greater use oE Standard American English within the classroom. 
Whereas the children placed at the last two tables most oCten responded to the 
teacher in black dialect, the children at the first table did so very infrequentiy. In 
Other words, the children at the first table were much more adept at the use of 
"school language" than were those at the other table^i. The teacher utilized stan- 
dard American English in the classroom and one group of children were able to 
respond in a like manner. The frequency of a "no response" to a question from 
the teacher was recorded lu a ratio of nearly three to one for the children at the 
last two tables as opposed to Table u When questions were asked, the children 
who were placed at the first table most often gave a response, 

The final apporent criterion by which the chihlren at rlie first table were quite 
noticeably different from those at tile other tables consisted of a series of social 
factors which were known to the teacher prior to her seating the children. Thoiigh 
it is not known to what degree she utilized this particular criterion when she 
assigned seats, it docs contribute 10 developing a clear profile of the children at 
the various tables. Table 1 gives a nummary of the distribution of the children at 
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the three tables on a series of variables related to social mnd family conditsoni, 
Sudi variables may be considered to give indication of the relative status of the 
children within the room, based on the income, education and size of the f^amily. 
(For a discussion of why these three variables of incoine, education, and family 
size may be considered as significant indicators of social itatus« cL Frazier, 1962' 
Freeman, et. al, 1959; Gebhard, et al, 1958: Kahl," 1957; Notesteih, 1953: Reisi- 
man, i959» Rose, 1956; Simpson and Yinger, 1958.) 



TABU 1 

Distribution Of Socio-Economlc Status Factors by 
Seating Arrangement at the Three Tables 
in the Kindergarten Classroom 



Sgating AfTangement* 
Table I TahUZ 



Income 



I) 

3) 
4) 

5) 
6) 



1) 
2) 
I) 
4) 
S) 
6) 
7) 



Famlll^ on welfare , . . 

Families with father employed ........ 

Fimiiifs with mothfr employed 
Fimillei with both parents empleved . 
Total Mmily Income below IS, 000. />t** 
Toul Eunily incomt ^bove $i2,DO0» fyt** 



0 

a 
5 
5 
0 
4 



a 
3 
s 
3 
4 
0 



Edusstion 



Father ever grade ichool .......... 

Faiher ever high ichoel ............ 

Father ever cQlleg e ................ 

Mother ever grade ichool 

Mother ever high school' ... 

Mother ever college 

Children with pre-KhTO] experience 



1) Familiei with one child ............. 

2) Families with six or more children . . 

3) Avenge number of siblingi in fanQilv 

4) Families with both parenu present , . 



Family Site 



Table 3 



* There are nine childcen at Table 1, eleven at Table 2, and ten chUdren it Table J. 
E* limited from itit^ occupation* 



4 

i 
5 
2 
7 
0 





3 


t 


5 ^ 




1 


1 


0 


0 


9 


10 


8 


7 


6 


5 


4 


0 


0 


1 


1 


0 


S 


1 


0 


2 


6 


7 


3 4 




67 


6 


3 


2 
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Balievingj as I do, that the teacher did not randomly assign the children to the 
variouo tables, it is then necessary to indicate the baiU for the seating arrange- 
ment. I would contend that the teacher developed, utilizing some cdmbination of 
the four criteria outlined above, a series of expectations about the potential per- 
formance of each child and then grouped the children accordinj to perceived 
dmilarities in expected performance. The teacher herself informed me that the 
first cable consiited of her ''fast learners*' while those at the last two tables "had 
no idea of what was going on in the classroom/* What becomes crucial in this 
discussion is to ascertain the basis upon which the teacher developed her criteria 
of "fait iearner" since there had been no formal testing of the children as to their 
academic potential or capacity for cognitive development. She made evaluative 
judgments of the expected copacities of the children to perform academic tasks 
after eight days of schooL 

Certain criteria became indicative of expected success and others became indica- 
tive of expected failure. Those children who closely fit the teacher's "ideal type" 
of the successful child were chosen for seats at Table i. Thoie children that haa 
the least **gogdness of fit" with her ideal type were placed at the third table. The 
criteria upon which a teacher would construct her ideal type of the successful 
student would rest in her perception of certain attributes in the child that she 
believed would make for success. To understand what the teacher considered as 
"success" one would have to examine her perception of the larger society and 
whom in that larger society she perceived as successful. Thus, in the terms o£ 
Merton (1957)? one may ask which was the "normative reference poup" for Mrs. 
Caplow that she perceived as being successtuL- 1 believe that the reference group 
utilized bv Mrs. Caplow to determine what constituted success was a mixed black- 
white, well-educated middle class. Those attributes most desired by educated 
members of the middle class became the br^sis for her evaluation of the children. 
Those whc possessed these particular characteristics were expected to succeed 
while those who did not could be ex{>ected not to succeed, Hifhly prized middle- 
class status for the child in the classroom was attained by demonstrating ease of 
interaction among adults; higli degTee of verbalization in Standard American 
English: the ability to become a leader; a neat and clean appearance; coming from 
a family that is educated, employed, living togethen and interested in the child; 
and the ability to participate well as a member of a group* 

^The names of ill snaff and itudents are pscudonvnis. Names are provided to indicate ihar the 
dlscuision relatei to living pcrsoni, and not io ftciional characJcfs developed by the auilior. 
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The kindergarten teacher appeared to have been raised in a home where the 
?.bove values were emphasized as important. Her mother w« a college graduate, 
as were her brother and sisters. The family lived in the same neighborhood for 
many years, and the father held a responsible position with a public utility com. 
pany m the city. The fainily was devoutly religious and those of Uie family still 
m the city attend the same church. She and other members o,f her family werr 
active in a number of civil rights organizations in the city. Thus, it appears that 
the kindergarten teacher s "nonnative reference group" coincided quite closely 
with those groups in which she did participate and belong. There was little dis- 
crepancy between the normative values of the mixed black-white educated middle- 
class and the values of the groups in which she held membership. The attributes 
mdicauve of "success" among those of the educated middle class had been attained 
by the teacher. She was a college graduate, held positions of respect and responsi- 
biUty m the black community, lived in a comfortable middle.class section of the 
dty in a well-furnished and spacious home, together with her husband earned 
over f2o,ooo per year, was active in a number of community organizations, and 
had parents, brother, and sisters similar in education, income, and occupational 
positions. - 

The loacher ascribed high status to a certain group of children within the class 
who fit her perception of the criteria necessary to be among the "fast learners" 
at Table i. With her reference group orientation as to what constitute the quali- 
ties essential for "success," she responded favorably to those children who possessed 
such necessary attributes. Her resultant preferential treatment of a select group of 
children appeared to be derived from her belief that certain behavioral and cultural 
characteristics are more crucial to learning in school tlian are others. In a similar 
manner, those children who appeared not to possess the criteria essential for sue= 
cess were ascribed low status and described as "failures" by the teacher. They 
were relegated to positions at Table a and 3. The placement of the children then 
appeared to result from their possessing or lacking the certain desired cultural 
characteristics perceived as important by the leacher. 

The organization of the kindergarten classroom according to the expectation 
of success or failure after the eighth day of school became tlie basis for the differ- 
ential treatment of the children for the remainder of the school year. From the 
day that the class wn.s assigned pemianeni seats the activities in die classroom were 
perceivably different from previously. The fundamental division of the class into 
those expected to leam and tliose expected not to penmeated the teacher's orien- 
tation to the class. 



^ ^ ^ 
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[Six pages omitted] 



EKLC 



First Grade 



fh^ ^i- I 1 ^^^^ ^l^e same ^riool eiplunpn nf 

i lis, i^oj^nn. .No M^m were made eq either thn hrnnrU ^^u i t 
.school. Dunns my v„us to ,he fir^-grode room. I kep, only brief nam I^ul 
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short conversations thai 1 had with ^fr$. Lopn* I did not conduct forrQal obscr- 
vations of the activities of the children in the class, 

During the first-grade school year, there wer^ ihirty-threa children in the class- 
room. In addition to the eighteen from the kindergarten class, there were nine 
children repeating the first grade end also six children new to the school. Of the 
eighteen children who came from the kindergarten r:las$ to the first grade in the 
maiii building, seven were from the previous year*s Table i, six from Table i, and 
five from Table 3, 

In the first grade classroom, Mrs. Logan also divided the children into three 
groujp. Those children whom she placed at "Table A** had all been Table 1 
itudenti in kindergarten. No stndent who had sat at Table 2 or 3 in kindi^rgarten 
was placed at Table A in the first grade. Instead, all the students from Table 2 
s— with one exception—were placed together at "Table B/' At the third 
table which Mrs. Logan called "Table she placed the nine children repeating 
the grade plus Betty who had sat at Table 3 in the kinderprten class. Of the six 
new studenesp two were placed at Table A and four at Table C. Thus the totals 
for the three tables were nine students at Table A, ten at Table B, and fourteen 
at Table C. 

The seating arrangement that tegan in the kindergarten as a result of the teach- 
er's definition of which children . posiessed or lacked the perceived necessary char- 
acteristics for success in the public school system emerged in the first grade as a 
caste phenQmenon in which there was absolutely no mobility upward. That is, of 
those children whom Mrs. Caplow had perceived as potential "failures" and thus 
seated at either Table g or 3 in the kindergarten, not one was assigned to the table 
of the "fast learners'* in the first grade. 

The initial label given to the children by the kindergarten teacher had been 
reinforced in her interaction with those students throughout the school year. 
When the children were ready to pass into the firit grade, their ascribed labels 
from the teacher as either luccesses or failures assumed objective dimensions. The 
first-grade teacher no longer had to rely on merely the presence or absence of 
certain behavioral and attitudinal characteristics to ascertain who would do well 
and who would do pocrly in the class. Objective records of the "readiness" 
material completed by the children during the kindergarten year were available 
to her. Thus, upon the basis of what material the various Labies in kimle^garten 
had completed, Mrs, Logan could form her first-grade tables for reading and 
arithmetic. 

The kindergarten teacher's disproportionate allocation of her teaching time tq- 

431 



404 



suited in the Tahle i students' having completed more material at the end of the 
school year than the remainder of the dasi, As a muU, the Table i group from 
kindergarten remained intact in the first gradg, as tiiey were the onW ^nident^ 
prepared for the first-grade reading material Those chiidren from Tables 2 and 3 
had not yet completed all ilie material from kindergarten and had io sptrnd the 
first weeks of the first-grade school year finishing kindergarten level lessons. The 
mtem established by the school system as to what constituted the completion of 
the necessary readiness maicrial to begin first-grade lessons insured that the Table 
2 and 3 students could not be placed at Table A, The only children who had 
completed the material were those from Table defined by the kindergarten 
teacher as successful students and whom she tlien taught most often because the 
remainder of the class '*had no idea wliat was going on/' 

It would be somewhat misleading, however, to indicate that there was absohue U 
no mobility for any of the students between the seating assignments in kindLi 
garten and those in tlie first grade. All of the students save one who had bt-- 
seated at Table 3 during the kindergarten year were moved *'up^^ to Table B in 
the fint grade. The majority of Table C uudents were those having to reper^t ih^ 
grade level. A§ a tentative explanation of Mrs. Logan's rationale for the develoji^ 
ment of the Table C seating assignments, she may have assumed ?hat within Itx 
class there existed one group of students who possessed so very little of the p-^ 
ceived behavioral patterns and attitudes necessary for success that they had to Ik- 
kept separate from the remainder of the class. (Table C was placed by itself on 
the opposite side of the room from Tables A and B.) The Table C students utna 
s^ken of by the first-grade teadier in a manner reminiscent of the way in whi. Ii 
Mrs. Caplow spoke of the Table 3 students the previous year. 

Students who were placed at Table A appeared to be perceived by Mrs, Logan 
as students who not only possessed the criteria necc^^ury for future uiccess, both 
in the public school system and in the larger society, but who also had proven 
themselves capable in aradeniic work. These students appeared to poj^ses^ 
chai.- eristics considered most essential for "micldle-da^'^ iutctss bv tlie icac:iL-t 
Though students at Table B jacked many of the "qualities^' and characteristic? 
of the Table A students, they were not perceived as lacking them to the same extenr 
as those placed at n'alde C. 

A basic tenet in explaining Mrs. Logan's seating arrangement is, of course, that 
she shared a similar reference group and set of values as to what constituted "sue- 
cess'* with Mrs. Cuplow in the kindergarten class. Both women were well educated, 
were employed in a professional occupation, lived in mititlle income neighbor^ 
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hoods* were active in a nunibet of charitable and civil rights organizations, and 
expr^sed strong religious convictions and moral standards. Both were educated 
in the city teacher's college and had also attained gTaduate degrees. Their back- 
poundi as well as the manner in which they described the various groups o! 
studenLs in their classes would indicate that they shared a similar reference gTOup 
and of expactations as to what constituted the indices of the "succesiful" 
student. 

Second Grade 

Of tlie original thirty students in kindergarten and eighteen in first grades ten 
students were assigned to the only second-grade class in the main building. Of the 
eight original kindergarten students who did not come to the second grade from 
the first, three were repeating first grade while the remainder had moved, The 
teacher in the second grade also divided the class into three groups, though she 
did not give them number or letter designations. Rather, she called the first group 
the "Tigers," The middle group she labeled the "Cardinals,'* while the second- 
grade repeaters plus several new children assigned to the third table were design 
riated by the teacher as "Clowns/'* 

In the second-grade seating scheme* no student from the fiiit grade who had 
not sat at Table A was moved "up" to the Tigers at the beginning of second grade. 
AH those students who in first grade had been at Table B or Table C and retunied 
to the second grade were placed in the Cardinal jroup. The Clowns consisted of 
six second-grade repeaters plus three students who were new to the class, Of ths 
ten original kindergarten students who came from the first grade» six were Tigers 
and four were Cardinals, Table 2 illustrates that the diitribution of social eco- 
nomic factors from the kindergarten year remained essentially unchanged in the 
second grade. 

By the time the children came to the second grade, their seating amngement 
appeared to be based not on the teacher's expectations of how the child might 
perform, but rather on the basis of past perfonnance of the child. Available to the 
teacher when she formulated the seating gioups were grade sheets from both 
kindergarten and first grade, IQ scores from kindergarten, listing of parental occu- 
paiions for approximately half of the class, reading scores from a test given to all 

*Tb€ n^ei were not given to the groupi uniil the third week of school, though the seating 
aiTini^mgnt was esiabiished Qn the third day. 
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TABLE s 

Dutribution of Socio.Eeonomie Staiuj Factors by Seating Arrangement 
in the Three Reading Groups in the Seemd-Grade Cl^mom, 



Fvaon 



Ineomt 



1) 

2) 
3) 
4) 
5) 



>) 
2) 
S) 
4) 

8) 

7) 



Familis on welhre 

FaLmilief with fiUier employed 
Fimilia wiih mother emploved . . _ 
Families with both parenu employed 
Total fitmny iDeeiiie below |S,0^, /yr** 
TouJ £imiiy incomif above $12,000. /yr**./ 



Father ever ffmde kHoqI . . _ . = 

Father ever high ictiool 

Father rvef ©liege 

Mother ever pade ic.tioal , . . 
Mother ever high Khisol . . ....... 

Mother ever eoUege ...... 

ChUdfen with pre-Khciol ex^irtce 



1) FamiUei with one child . , 

2) Fuliies with six or moit chUdren . 
S) Averagtt number of siblinp in ^imily 
4) Familis wiih both pireiits pretent . . 



Sheriff Arrsn^fm^t* 



i 

8 
7 
7 
1 
4 



S 

? 
0 
12 
9 
I 
1 



% 
S 

S 



4 
5 
II 
'j 
5 
0 



6 
4 
0 
13 
7 
0 
0 



0 
8 

6-7 
6 



CiawnM 



7 
1 
6 
I 

0 



1 

0 
0 
9 
4 
0 
0 



1 

5 
7-8 

I 



• There are twelve children in the Tiger poyp. fourteen children in the Cirdinal group and 
nine ehiJdren in the Clown group. ' 
•* Intimated from stated occypaiioji. 



sEudenu at the end of first .pade, evaluationi from the speech teaeher and also 
the informal e^aluauons from both the kindergarten and first-grade teacheri. 

The single most importE f data utilized by the teacher In devising seating 
grou^ were the reading icot indicating the perfonnance of the studenu at the 
end of the first grade/The second^gTade teacher indicated that she attempted to 
divide the groups primarily on the basis of these scores.The Tigers were desipiated 
as the highest reading group and the Cardinals the middle. The Clowni were 
assigned a firit-grade reading level, though they were, for ihe most part, repeaceri 
from die previous year in second grade, The c^ie character of the reading groups 
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f [^-ir ns the vear prn^ies^ed, hi thai all three groups were reading in differ- 
h'-inks nnd it was schuol policy that no child could go on to a new book until 
pfpvioijs one had been completed. Thus ihere was no way for the cluld^ should 

hn\'e d^^monstrated conipetence at a higher reading level, to advance, since he 
hnd to continue at the pace of the rcu ol Ilia reading group. The teacher never 
a! lowed individual reading in order that a child might finish a book on his own 
nrd move ahead. So malier how wtll a child in the lower Teading groups mighi 
i^'t * *f7rf, hr was dr^tined to remain m the stime Teadiiig group. This is^ in a sens€i 
i;nnth^n mnTitfeUation of ike self^f ulfiUing prophecy ui that a '*shw learner" had 
^ n nfitinn but to continue to be a sloiu learner, regardless of performance or 
pnt^ntinL Initial expectaiinns of the kindergarten teacher two years earlier as to 
ihd nhilifv of the cluld reHUifed in placement in a reading group, whether high 

i-Mtv from wfiic li tliere atipenred to be no escape. The child's journey through 
.t ^-r^id^K of srhool at nne reading level and in one social grouping appeared 

to be pre-ordained from the eighth day of kindergarten. 

The exMctations of the kindergarten teacher appeared to be tulfilled by late 
^Drintj. Her de§rripti<jn of the academic performance of the children in* Jime had 
.] strnni/ ''gooilness of hl^ with her stated expectations from the previous Sep tern- 
her. For the fir^t- and HOLOud-erade teachers alike, there was no need to rely on 
intuitive expectarions as to what the performance of tlie child would be. They 
were in the positiori ol being able to base future expectations upon past perfor- 
mance. At this point, the relevance of the self-fulfiUinf prophecy again is evident, 
for the very criteria by winch tlie first- and second-grade teaciiers established their 
three reading groups were those nianlfestaiions of performance most affected by 
the previous experience of the child. That is, v.hich reading books were completed, 
the amount of arithmetic and reading readiness material that had been completed, 
and the mastery of ba^ic printing skills all became the significant criteria estab- 
h*ihifd bv the Board of Education to determine the level at which the child would 
hc^in first grade. A similar process of standard evaluation by past performance 
on criteria established b) tlie Board appears to have been the basis for the arrange' 
ment of reading groups within the second grade. Thus, again, .ne initial patterns 
of expectations and her acting upon them appeared to place the kindergarten 
tenrher in the position of establishing the parameters of the educational experi- 
f nre for the various ciiildren in her class. The parameters, most clearly defined 
h\ Llie seafinc □rrangement at the various tables, remained intact through both 
ill? Sr^t and second grades. 

The phenomenon of teacher expectation based upon a variety of social status 
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criteria did not appear to be limited to the kindergarten teacher alone. When the 
second-grade teacher was asked to evaluate the children in her cIasb by reading 
group, she responded in terms reminiscent of the kindergarten teacher. Though 
fueh a proposition would be tenuous at best, the high degree of similarity in the 
TOponses of both the kindergarten and second-gTade teachers suggests that there 
may be among the teachers in the school a commpn set of criteria as to what con- 
sUtutef the succesjful and promising student. If such is the case, then the particu* 
lar individual who happens to occupy the role of kindergarten teacher is less 
CTudal. For if the expectations of all staff within the schcral are highly similar, 
then with little difficulty there could be an interchange of teachers among the 
l^des with little or no noticeable eSect upon the perfonnance of the various 
grou^ of students. It all teachers have sirnilar expectations as to which types of 
studentj perform well and which types perform poorly, the catefories established 
by the kindergarteri teacher could be expected to reflect rather closely the manner 
in which other teachers would also have grouped the class. 

As the indication of the high degree of similarity between the manner in which 
the kindergarten teacher described the three tables and the manner in which the 
second-grade teacher discussed the **Tigen, Cardinals, and Clowns," exerpts of 
an interview with the second-grade teacher are presented^ where she stated her 
opinions of the three groups, 

Concerning the Tigersi 

Q' Mrs. Benson, how would you desmbe the Tigeri in terms of their leaniing ability 

and academic perfonnance? 
R: Weil, they are my fastest group. They are very smart. 

Mn, Benson, how would you describe ihe Tigers in terms of discipline matters? 
R: Well, the Tigers are very calkative. Susan* Pamela, and Ruth, they are always running 

their mouths constantly^ but they get their work done first. I don't have much trouble 

with them= 

Qi Mrs. Benson, what value do vou think the Tieers hold for an ediicaiion? 
R: They all feel an education is irn^rtant and most of them have goals in life as to 
what they want to be. They mostly want to go to college. 

The same questions were asked of the teacher concerning the Cardinals. 

Q- Mtt, Benson, how would yoy deOTibe the Cardinals in terms of learning ability and 

academic performance? 
R: They are slow to finish their work . . , but they get finished. You know, a lot of rhem, 

though, don't care to come to school too much. Rema, Gary, and Toby are ^ ^nt 

quite a bit. The Tigers arc never abMrtt. 

436 
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Q* Mrs, BansoHi how would you describe the Cardlnali in terms of discipline maUcrs? 

R; Not too bad. Since they work so slow they don*t have time to talk. They are not like 
the Tigcn who finhh in a hurry and then just sit and talk with each other, 

Q: Mr%, Benson, what value do you think the Cardinals hold for an education? 

Well» I don't think they have as much interest in education as do the Tigeri, but you 
know it is hard to say. Most will like to come to school, but the parenu will keep 
diCT from coming. They either have to baby sit, or the clothes are dirty. The^ are 
the excusei the parents often give. But I guess most of the Cardinals want to go on 
and finish and go on to college, A lot of them have ambitions when they ^ew up. 
It's mostly the parents' fault that they are not at the school more often. 

In the kindergarten class, the teacher appeared to perceive the major ability gap 
to lie between the studenti at Table i and those at Table i. That is, those at 
Tables a and 3 were perceived as more similar in potential than were those at 
Tables 1 and 2. This was not the case in the second-pade classroora. The teacher 
appeared to perceive the major distinction in ability as lying between the Cardi- 
nals and the Clowns, Thus she saw the Tigers and the Cardinals as much closer 
in performance and potential than the Cardinals and the Clowns, The teacher's 
response to the questions conceming the Clowns lends credence to this interpre- 
tatioD, 

Q: Mrs. Benson, how would you describe the Clowns in terms of learning ability and 
mcademic performance? 

Weill they are really slow. You know most of them are still doing firat p^ade work. 

Qr Mrs. Benson^ how would you describe the Clowns in terms of discipline matters? 
They are very playful. They like to play a lot. They are not very neaL They like to 
talk a lot and play a lot. When J read to them, boy, do ihey have a good ume. You 
know, the Tigers and the Cardinals will sit quietly and listen when I read to them, 
but the ClownSj they are always so reitleM. They always wmt to stand up. When we 
read, it is really something else. You know— Diane and Pat especially like to stand 
up. All these childreni too, are very aggreMive, 

Q: Mrt. Benson, what value do you think the Clowns hold for an education? 

Rf I don't think very much, I don't think education means much to ihem at this itage, 
I know it dotsn't mean anything to Randy and George. To moit of the kids, I don't 
Aiok it rtaUy matten at this itage. 
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The picture of the lecond^grade teacher, Mrs. Benson, that emerges from analysis 
of these data is of one who distributes rewards quite sparingly and equally, but 
who utiliiei somewhere between two and five times as much control^riented be^ 
havior with the Clowns as with the Tigeri, AJternativeiy, whereas with the Tigers 
the combination of neutral and supportive behavior never dropped below 93 per- 
cent of the total behavior directed towards them by the teacher in the three periods, 
the lowest figure for the Cardinals was 86 percent and for the Clowns was 73 per- 
cent. It may be assumed that neutral and supportive behavior would be conducive 
to learniDg while punishment or contrpl-oriented behavior would not. Thus for 
the Tigers, the learning situation was one with only infrequent units of control, 
while for the Clowns, control behavior constituted onc^fourth of all behavior 
directed towards them on at least one occasion. 

Research related to leaderihip structure and task performance in voluntary 
oi-ganizations has given strong indications that within an authoritarian setting 
there occurs a significant decrease in performance on assigned tasks that does not 
occur with those in a non-authoritativc setting (Kelly and Thibaut, 1954: Lewin, 
Lippitt, and White, 1939), Further investigations have generally confiimti these 
lindinp. 

Of particular interest within the classroom are the findings of Adamt " , 
Anderson (1946), Anderson, eL a/, (1946). Preston and Heintz (1949), and Robbins 
(1952). Their findings may be generalized to state that ildren within an authori- 
tarian classroom display a decrease in both learning retention and performance, 
while those within the democratic classroom do not. In extrapolating these findings 
to the second-grade classroom of Mrs, Benson, one cannot say that she was con- 
tinually "authoritarian*' as opposed to '^democratic" with her students, but that 
With one group of students there occurred more control-oriented behavior than 
with other groups, TJie group which was the recipient of this control^oriented be- 
havior was diat group which she had defined as *'slow and disinterested/' On at 
least one occasion Mrs, Benson utilized nearly five times the amount of controU 
oriented behavior with the Clowns as with her perceived highMnterest and high- 
ability group, the Tigers. For the Clowns, who were most isolated from the teacher 
and received the least amount of her teaching time, the results noted above would 
indicate that the substantial control<iriented behavior directed towards them 
would compound their difficulty in experiencing significant learning and cognitive 
growth. 

Here discussion of the self-fulfilling prophecy is relevant: given the extent to 
which the ieaclier utilized controUoriented behavior wiUi the Clowns, data from 
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the leadership and perfofmance studies would indicate ehat it would be msre dit- 
ficuU for iliat group to experience a positive learning lituation. The queition re- 
maitu unanswered, though, as to whether the behavior of uninterested iiudenu 
necessitated the teachCi's retorting to extensive use of conirol-criented behavior* 
or whether that to the extent to which the teacher utiUii^d control-oriented be* 
havion the students responded with uninterait. 1£ the prior experience of the 
Clowni was in any way similar to chat of the students in kindergarten at Table } 
and Table C gn the first grade, I am inclined to opt for the latter proposition. 

A very serious and^ I believe, justifiable con^quence of this ajsumption of stu- 
dent uninterest related to the frequency of the teacher** control-oriented behavior 
is chat the teachers thenuelves contribute significantly to the creation of tlie ''slow 
lewnen" within their classrooms. Over time, this may help to account for the 
phenomenon noted in the Coleman Report (1966) that the gap between the aca- 
demic performance of the disadvantaged students and the national norms in- 
O'eased the longer the-scudentj remained in the school system. During one of the 
ehree and one-half hour observational periods in the second gradep the percentage 
ot control-oriented behavior oriented toward the entire class was a^ut 8 per cent* 
Of the behavior directed toward the Clownsg however, 27 ^r cent was con trot- 
©riented behavior — ^more than three times the amount of control-oriented be- 
havior directed to the class as a whole, Deutsch (1968), in a random sampling of 
New York City Public School classroomi of the fifth through eighth grades, noted 
that the teachers utilized between 50 and &d percent of class time in discipline and 
organization, Unfortunatelyi he fails to specify the two individual ^rcentages 
and thus It is unknown whether the classrooms were dominated by either di^- 
pUne or organiiation as oppo^d to their combination. If it U the case^ and 
Deut^hU findings appear to lend indirect suppart« that the higher the grade level* 
the greater the discipline and control-oriented behavior by the teach^ir, some of 
the unexplained aipects of the "regress phenomenon" may be unlocked. 

On another level of analysiSp the teacher's use of control*oriented behavior is 
directly related to the expectations of the ability and willingness of "slow learaen" 
CO learn the material she teaches.. That ii, if the student is uninterested in what 
goes on in the classroom^ he is more apt to engage in activities that the teacher 
perceives as disruptive, Activiiies such as talking out loud, coloring when the 
teacher has not said it to be permissible, atiempiiDg to leave die rTOta, calliiig 
other students* attention to activiiies occurring on the street, making comments 
to the teacher not pertinent to the lesson, dropping books, falling out of the chair, 
and commenting on how the student cannot wait for recess, all prompt the teacher 
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to employ control-oriented behavior toward that student. The interactional pat^ 
tem between the uninterested student and the teacher liEerally becomes a *'vicious 
drcle" in which control^oriented behavior is followed by further manifestations 
of uninterest, followed by further control behavior and so on. The stronger the 
reciprodty of this pattern of interaction, the greater one may anticipate the 
strengthening of the ieacher s expectation of the "ilow learner" as being either 
unable or imwilUng to learn. 



[Nine pages omitted] 
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